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NUMBER XLVII. 

Mr ^R. MADISON, 



the meaning of the Maxhn, vhieh requires a Sepamtioii of tlltt Hi* 
partments of Power, exainined and aac^rtaiaed. 

JlAYING reviewed the general form of tbe pro- 
posed government, and the general mass of power 
allotted to it; I proceed to examine the particttlar 
structure of this government, and the distribution 
of this mass of power among its constituent parts* 

One of the principal objections inculcated by the 
more respectable adversaries to the constitution, is 
its supposed violation of the political maxim, that 
the legislative, executive, and judiciary departments, 
ought to be separate and distinct. In the structure 
of the federal government, no regard, it is said« 
seems to have been paid to this essential procatttion 
in favour of liberty. The several departments of 
power are distributed and blended in such a manner, 
as at once to destroy all symmetry and beauty of 
form ; and to expose some of the essential part» of 
the edifice, to the danger of being crushed by the 
disproportionate weight of other parts. 

No political truth is certainly of greater intrin^ 
value, or is stamped with the authcnity of more en^ 
lightened patrons of liberty, than that on which 
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the objeotioB is founded. The accumulation of all 
poweis, legislatiye, executivey and judiciaiyy in the 
same hands, whether of one, a few» or many, and 
whether hereditary, self-^ippointed, or elective, may 
justly be pronounced the very definition of tyranny. 
Wete the federal constitution, therefore, really 
chargeable with this accumulation of power, or with 
a mixture of powers, having a dangerous tendency 
to such an accumulation, no further arguments 
would be necessaiy, to inquire an universal repro- 
bation of the system. I persuade myself, however, 
that it will be made apparent to every one, that tbiet 
charge cannot be supported, and that the maxim on 
which it relies, has been totally misconceived and 
miaaiq^lied* In order to form Correct ideas on this 
impoKlant 8al\iect, it will be proper to investigate 
the iienser in which the preservation of liberty re- 
quiiKOSt that tbe> tjii^ee^ ffient c^partments of power 
should be separate and distinct*. 

The oracle who is always coi)U3ulted and cited on 
tills mil^^tf is ) the celebrated Mo^atesquieu. If he 
be not tbe^tuthor of this ii^yaluable precept in t^c^ 
science of politics^ i^ has th^ merit at least of dis-, 
playing. and recoquoending it most eflectually to 
^ attention of mankind. Let us endeavour, io^ 
the first place, to ascertain hfs moaning on thi^. 
foint. 

The British constitution was to Montesquieu, 
what Homer has been to the didactic writers on epic 
pootry* As the latter have considered the work 
of tl^ immortal bard* as the ^rfept model from 
winch the priocaples and, mles of the epic art were 
to be drawn^ and by which all si^nJl^r works were 
to be judged; m this great, pplitii^al critic appiears 
to hiKre viewed the. <x^;^tituti(»x of England as tlM? 
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atandatd, or to the bis own eipi CB sk> ii, » Ae ttinor 
of poUtidEll libeity; and to have dethrered, in the 
fonn of elementary trntlis, the several chaiacteristie 
principles of that particular system. That we may 
be sure then not to mistake his meaning In this case^ 
let us recur to the source from which the maiim was 
drawn. 

On the slightest view of the Britidi constttutim]^ 
we mtist perceive, that the l^islative, exedotive, 
and judiciary departments, are by no means total- 
ly separate and distim^ from eadi other. The exe^ 
eutive magistrate forms an integral part of Ae le- 
gislative authority. He alofite has the p r ef oga tivc 
of making treaties with foteign sovereigns; whidi, 
when made, have, under certain limitations, the 
force of legislative acts. All the members of the 
judiciary department are appointed by him; can be 
removed by liim on the address of the two Ikxttea 
of parliament, and form, when he pleases to ooiisult 
tl^m, one of his constitutional councils. One 
blanch of the legLdative department, fonilB abo a 
great constitutional council to the executive cMef ; 
as on another l^nd, it is the sole depository of ju^ 
didal power in cases of impeachment, and is inves* 
ted with the suprone appdlate juMsdiction, in all 
other cases. The judges again are so lax connected 
with the Illative department^ as often to attend 
and paiticipate in its deliberations, thoi^h not ad- 
gutted to a legislative vote. 

From these facts, by which Montesquieu was 
guided, it may clearly be inferred, that in sa)^ 
ing, « there can be no liberty, where the l^isiative 
" and executive powers are united in the same per* 
« son, or body of magistrates;** or, *<^ if the power 
** of judging be not s^nrated from the legislative 
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<< and executive powers," be did oot meui tlud: 
these departments ought to have no partuU agency 
in, or no control over the acts of ei^h otiier. Hit 
meaning, as his own words import, and still moce 
oonclunx"^ illostrated by the eiample in his eye, 
can amount to no more than tbfe, that where the 
idhole power of one department is exercised by the 
same hands which possess the whole power of aiKither 
department, the fundamental principles of a free 
eonstitution are subverted. This would not have 
been the case in the ccmslitutioii examined by him, 
if the king, who is the sole executive magistrate, 
had possessed also the complete l^;islative power, 
or the supieme administration of justice ; or if the 
entire legislative body, had poss^sed the supreme 
judiciary, or the supreme executive authority.-— 
This, however, is not amoug the vices of that con- 
8titutK)n. The magbtrate, in whom the wIk^ ex- 
eccrtive power resides, cannot of himself make a law^ 
though he can put a n^;ative cm every law; nor 
administer justice in person, though he has the ap- 
pointment of tiKMe who do administer it The 
judges can exercise no executive jwerogative, though 
they are shoots 6om the executive stock, nor any 
legislative function, though they may be advised 
#ith^ by the l^;islati ve coundils. The entire legid»- 
tuiEe can perform no judiciary act; titough by tl^ 
jmnt act of two of its branches, the judges may be 
removed firom their offices ; and though one of its 
branches is possessed of the judicial power in the 
hat resort. The en&:e l^blature again can exei^ 
cbe no exemtire pcerogative, though of one its 
iMrandies'^ conatitutes the supreme executive ma- 
gi^ncyv and another, on the impeaclimaat of a 
*^ Tke Kmg. 
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Oiid, oan txjr and coodenm all the 8uboidi«ial^ ot- 
ficers in tl^ executive dq[Mui3&ent. 

The reasons on whieh Monteaguim grounda his 
maxim, are a further demonstration of his meaning* 
« Whoi tihe l^fi^tive and executive powas are 
*^ united in the same perscm or body," says he, 
» there can be im> liberty, becaij^e apprehensions 
** may surbe lest the same Bionarch or senate should 
^ enact tyrannical laws, to execute them in a tyran*- 
* nical manner." Again, " Were the power of 
^* judging jcmfied with the legislative, the life and 
♦* liberty of the subject would be exposed to arblr 
^* trary control, for the judge would then hethele* 
^ gisiatcr. Were it joined to the executive power, 
« the judge might behave with all the violence of 
^ an oppretsor.^^ Some of these reasons are mc»re 
fully explained in other passages ; but briefly stated 
as they are here, they sufficiently establish the 
meaning which we have put on this celebrated max* 
im of this celebrated authcnr. 

If we look into the coiMtitutkms of the several, 
states, we shall find, notwithstanding the emphat* 
ical, and in some instances, the unqualified tenns 
in which this axiom has been laid down, that there 
is not a single instance in which the several de^ 
partmentsof power have been kept abscdutely s^ 
parate and distinct. New-Hampshire, whose con* 
stitution was the last formed, seems to have been 
fully aware of the impossibility and inexpediency 
of avoiding any mixture whatever of these depart* 
ments; and has qualifed the doctrine by decla^ 
ing, " that the legislative, executive, and ji^liciaiy 
^^ powers, ought to be k^t m separate fiom, aad 
« independent of each other, as thenaiure of a free 
*< government will admit; or as is consistent with thai 
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*• chain of hmneoeiony that birub the whole fabric of 
^ the cmstitvtum in one indissoluble bond of unity and 
^ andty^^^ H^t ccMOsfitution accordmgly mixes tbese 
d^pajrcments in several respects. The senatei which 
is a branch of the legislative department, is also a 
judicial tribunal for the trial of impeachments. The 
president, who is the head of the executive depart 
ment, is the presiding member also of the senate ; 
and besides an equal vote in all cases, has a casting 
vote in case of a tie. The executive head is him- 
self eventually elective every year by the legislar 
live department; and tliis council is every year 
chosen by and from the members of the same de- 
partment. Several of the officers of state are also 
appointed by the legislature. And the members 
of the judiciary department, are appointed by the 
executive department. 

The constitution of Massachusetts has observed 
a sufficient, though less pointed caution, in expres- 
sing this fundamental article of liberty. It declares, 
« that the legislative department shall never exer- 
•* cise the executive and judicial powers, or either 
" €i them : The executive shall never exercise the 
** leg^lative and judicial powers, or either of them : 
^ The judicial shall never exercise the legislative 
•< and executive powers, or either of them.** Thi3 
declaration corresponds precisely with the doctrine 
of Montesquieu, as it has been explained, and is 
not in a single point violated by the plan of the 
convention. It goes no further, than to prohibit 
any one of the entire departments, from exercising 
fte powers of another department. In the very 
ebUBtitotion to which it is prefixed, a |)artial mixture 
of powers has been admitted. The executive ma- 
glsttate has a qualified negative oli the legislative 
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body; and the senate, which is a part cf the lcgi%. 
lature, is a court of impeachment fox membeis both, 
of the executive and judiciary departments. The^ 
members of the judiciary department (^ain, are ap* 
pointable by the executive departments and remove- 
able by the same authority, on the address of the 
two le^lative branches. Lastly, a number of the 
officers of government, are annually appointed by 
the legislative department As the appointment to 
offices, particularly executive offices, is in its na^iXQ 
an executive function, the compilers of the oonati-. 
tution have in this last point at least, violated thq 
rule established by themselves. 

I pass over the constitutions of Rhode-Island andl 
Connecticut, because they were formed prior to the 
revolution;, and even before the principle under 
ezandnation, had become an object of political at-, 
t^ntion. ^ 

The constitution of New-Y<wk contain3 no de-. 
claration on this subject ; but appears veiy jclearly 
to have been fra^led with an eye to tbQ danger, of 
improperly blending the different departments. It 
gives, nevertheless, to the executive magistrate a, 
partial control over the legislative department ; aD4 
what is more, gives a like control to the judiciary 
department, and even blends the executive and jih 
diciary departments in the exercise of this control. 
In its council of appointment, members of the 1% 
gialative, are associated with the executive authoi* 
i^, in tlie appointment of officers, both exepultive 
and judiciary. And its court for the trial of imo 
peachments and correction of ewumt consists of oxf^ 
branch of the Ictgislature, and the pciiiQipal m^Ok: 
bers of the jucUciary departa^ait. 

The constitutioi^ o{ New-Jets^i ha^ bleijd^ the 
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(Hferaat powers of government mote than any of 
tie pieceding. The governor, who is the executive 
magbtmte, is appointed by the legislature, is ehan- 
eellor, and ordinary, or surrogate ; is a member of 
the supreme court t>f appeals, and president with a 
casting rote, of one of the legislative branches. The 
sime legislative branch acts again as executive 
council of the govertfor, and with him constitutes 
the court of appeals. The members of the judi- 
ciary department are appointed by the legislative 
department, and removeable by one branch of it, on 
the impeachment of the other. 

According to the constitution of Pennsylvania *t 
the president, who is head of the executive depart- 
ment, is annually elected by a vote in which the 
legislative department predominates. In conjunc- 
tion with an executive council, he appoints the 
members of the judiciary department, and forms a 
court d impeachments for trial of all officers, judi- 
ciary as well as executive. The judges of the su- 
preme court, and justices of the peace, seem also to 
be ranoveaUe by the legislature ; and the executive 
power of pardoning in certain cases to be referred 
to the same department. The members of the ex- 
ecutive council are made ex owicio justices of peace 
throughout the state. 

In Delaware*, the chief executive magistrate ii 
imnually elected by the legislative department. The 
speakers of the two legislative branches are vice- 
presidents in the executive department. The ex- 
ecutive chief, with six others, appointed three by 
each of the legislative branches, constitute the stt- 
preme court of appeals : He is joined with the le- 
gislative department in the appointment of the other 

* Tin oonstituticms of these states have been aiaoe altered. 
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ftMia^* Tbrt^gl^ut t^e stole, it 9j^fem that tbf 
membeis of the l^islatuie may at the suoe time be 
jii3t]«ea o£ the peace. In thia state, the membeis 
of one bumch of it are «x officio justices of the 
peacq; as are also the numbers of the executiTp 
eouDcil. The principal officers of the executive de- 
partme^nt are appointed by the legislative; and one 
bmnch of the latter jEbims a court of impeachmenta. 
All officers may be removed on address of the l^p^- 
lature. 

Maryland has adopted ^e maxim in the most un> 
qualified terms; declariog that the legislative, ex* 
ecutiye, and. judicial pqwexs of government, ought 
to be for ever ^pamte and distinct from each other. 
Her constitution^ notwithstanding, makes the ex* 
ecutive magbtrate appointable by the legislative de- 
partment; and the members of the judiciary, by the 
executive department 

The lang^iage of Virginia is still more pointed on 
this subject. Her constitution declares, <^ that the 
if legislative, executive, and judiciary departmental 
^ shall be separate and distinct ; so that neither exr 
^ ercise the powers properly belonging to the other; 
^^ nor shall any person exax^ise the powers of morci 
<< ths^i one of them at the same time ; except that 
^< the justices of county courts shall be eligible to 
<< either hpuse of assembly^" Yet we find not only 
this expsess exception, with respect to the members 
of the in&iior courts ; but that the chief magis-; 
trate, with his executive council, are appoiatable 
Iqt the legislature ; that two membeis of the latter^ 
are toennially displaced at the pleasure of the le- 
g^slatHre ; and that all the principal officers, both 
^DDCtttive and judiciary, are filled by the same de- 
partment. The executive prerogative of pardoning, 

FED. — V0I« !!• c 



10 THE FEDBIlAO$T, 

also, is one case vested in the iegfslaliire d^Mitr 
ment. 

The constitution ot NorthoCaroIiiia, which de* 
Clares, « that the legishtire, executive, and su* 
<* preme judkial powers of government, ought to 
** be for ever separate and distinet from each other,'' 
refers at the same time to the legislative depart^ 
ment, the appointment not only of the executive 
chief, but all the principal oftc^rs within both that 
and the judiciary department. 

In South Carolina, the ooustitution makes the ex«- 
ecutive magistracy eligible by the legislative d^ 
partment. It gives to the latter, also, the appoint- 
ment of the members of the jadiciaiy dqpartmentf 
including even justices of the peace and sheri£| 
and the appointment of officers in the executive de- 
partment, down to captains in the army and navy of 
the state. 

In the constitution of Georgia, it is declared, that 
** the legislative, executive, and judiciary departments, 
<< shall be separate and distinct, so that neither exercise 
^ the powers properly belonging to the other." Yet 
we find that the executive department is to be fil- 
led by appointments of the legislature ; and the ex- 
ecutive prerogative of pardoning, to be finally ex- 
ercised by the same authority. Even justices of 
the peace, are to be appointed by the legislature. 

In citing these cases, in which the legislative, eih 
ecutive, and judiciary departments, have not beefii 
kept totally separate and distinct, I wish not to be 
regarded as an advocate for the particular oigani* 
zations of the several state governments. I am ful« 
ly aware, that among the many excellait princi^- 
pies which they exempUfy, they carry strong marka 
of the haste, and stUl stronger ci the inexperience* 



THE FHDBHAIiST. 11 

unAet xdlicli t^y were firaraed. It k hut too d^ 
vious, that, in some instances, the fundamental pdi^ 
dple under constdeiatkn^ has been yiolated by too 
great a mixture^ and even an actual oonsolidatioDi 
of tbe diffaieBt powers ; and that in no instance has 
a competent provision been nmde for maintaining 
in practice the separation delineated on papei; 
What I ha,re wished to evince, is, that the charge 
Imiught against the propoaed coiistitution, of vio- 
lating a sacred maxim of free govaoom^nt, is wai^ 
jnmted ndther by the real meanii^ annexed to that 
mkxim by its author, nor by the sense in which it has 
.hitherto been understood in America. This iutep- 
estiiw^ subject will be lesowed in the ensuing pa» 

DfiiT 
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Mr MM* MAJOISON, 



The MiM Salgect eimtmued* witk a View to the me^u of giTing ef- 
ficaej m Practice to that Maxim. 

IT was shown in the last paper, that the political 
apothegm there examined^ does not require that the 
l^;i8lative, ezceutive, and judiciary departments, 
should be wholly uneomitcted with each other. I 
shall imdertake in the next place to show, that un- 
less these depaitmeots be so for connected and blen- 
ded, as to giro to each a constitutional control ovex 
:Uid othen, the degxee of aepasttiea whioli the max* 



im feqimesy as esaenttid to a free govenuftent, etyi 
nerer in practice* be duly'nuilntalae& 

It is agreed on all sides^ tliat the powers proper- 
I J belonging to one of die departneots, oui^t not to 
he directly and completely admfaiiiterad by dUhet 
of the other d^artments. It fa equally etident, 
tlKit, in refierenoe to each other; neither of th^a 
ought to possess, directly ot indirectly^ an over«m« 
Hng influence in the adninistrstion of their reqieo- 
tive powers. It will not be deoied» that power it 
of an encroaching natarcy and that It ought to be 
effectually restrained ftom passii^ the limits aaaigfti^ 
ed to it After discriminating, theiefine, in theory^ 
tile serCral dasses of power, as they may in thrit 
nature be legislative, executive, or judiciary; the 
next, and most difficult task, fa to provide some prac- 
tical security for each, against the invasion of the 
others. What thfa security ought to be, fa the great 
problem to be solved. 

Will it be sufficient to mark, with precision, the 
boundaries of these departments, in the constitution 
of the government, and to trust to these parchment 
barriers against the encroaching spirit of power? 
Thfa fa the security which appears to have been 
principally relied on by the compileis of most of 
the American constitutions. But experience assures 
us, that the efficacy of the provfaion has been great- 
ly over-rated; and that some more adequate de- 
fence fa indispensably necessary fot the more feeble 
against the more powerful raeaiien of ibe gof^cm- 
ment. The teg^slative dq^artment fa every whott 
extending the sphere of its activity, and dmwing all 
foWer into its inqpetuous vortex* 

The louders of our repitbiiGs have ao much bm^ 
ritferlEhe wiadom whi^ they inve diq^bq^ tiwt 
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no tttik can be less pleasii^, thm tkat of priatii^ 
out the enrofs into wkieh ibffj have faUeo. A fef» 
peot for truth, howerejTy obliges us to lenuoky dut 
they seem never for a Bsoment to have turned thek 
eyes from the danger to liberty, from the overgrowtt 
and all-grasping prerogative of an hereditary nui* 
j^trate, supported and fcnrtified by an hereditary 
fatenoh of the legislative authority. They seem ne^ 
▼er to luive recollected the danger from l^islative 
usurpations, which, by assembling all power in the 
same hands, must lead to the same tyranny as te 
threatened by executive usurpations. 

In a government, where numerouisi and eztemive 
prerogatives are placed in the hands of an heredity* 
ry monarch, the executive department is very ju^ 
ly regarded as the source of danger, and watched 
with all the jealousy which a seal for liberty ought 
to inspire. In a democracy, where a multitude of 
people exercise in person the legislative fuDotloiisb 
and are continually exposed, by their incapacity for 
feguhir deliberation and concerted measures, to tht 
ambidous intrigues ot their execuliye magfstintM^ 
tyranny may well be apprehended on some frivoui^ 
mUe emergency, to start up in the same quarter. 
But in a representative republic, where the execu- 
tive magistracy is careftilty limited, both in the ex» 
tait . and the dnraticm of its power ; and where the 
I^islative power is exercised by an assembfy, 
whieh is inspired by a supposed inftuenoe over the 
people, with an faitcepid ooofidenee in its own 
alrength ; which is sufficiently mmerous to feel afl 
the paidona which actuate a mrititude; yet not 
so numerous as to be incapatfole of pwsutag tife 
•bgeets of its passions, by means which reason 
pcesgibes; it m agmuit the enterprising Mubitioii 
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of ibis ctepavtment, that the people ought to in- 
dulge all their jealousy, and exhaust all their pre- 
cautions. 

The l^iriative department, derives a superiority 
in our governments, from other cifcun^tances. Its 
constitutional powers being at once more extensive, 
and less susceptible of precise limits, it can wiA 
the greater fkcility, mask under complicated and 
indirect measures, the encroachments which it makes, 
on the co-ordinate departments. It is not unfire- 
quently a question of real nicety in legislative bo- 
dies, whether the operation of a particular measure 
will or will not, extend beyond the legislative 
sphere. On the other side, the executive power be- 
ing restrained within a narrower compass, and be- 
ing more simple in its natuie; and the judiciaiy be- 
ing described by land-marks, still less uncertain, 
projects of usurpation by eith^ of these depart- 
ments, would immediately betray and defeat them- 
selves. Nor is this all : As the legislative depart- 
ment alone has access to the pockets of the people, 
and has in some constitutions fuU discretion, and 
in all, a prevailing influence over the pecuniary re- 
wards of those who fill the other departments ; a 
dependence is thus created, in the latter, which gives 
still greater facility to encroachments of the form^. 

I have appealed to our own experience for the 
truth of what I advance on this subject. Were 
it necessary to verify this experience % particular 
proofs, they might be multiplied without end. I 
might collect vouchers in abundance from the re- 
cords and archives of every state in the union. But 
as a more concise, and at the same time, equally sa- 
tisfactory evidence, I will refbr to the example of 
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twD States, attested by tvo imesoq^tioiiaUe aur 
tkoffities. 

The first example is that of Yiiginia, a state whichr 
as ve have soeD, has expressly dedased in its con- 
stitutiODy that the thiee great departments ought not 
to be inteonixed. The autliority in support of it is 
Mr. Jefferson, who besides his oUier advantages for 
remarking the op^ation of the government, was. 
himself the chief magistrate of the state. In order 
to convey fully the ideas with which his experience 
had impressed him on this subject, it will be ne- 
cessary to quote a passage of some length from his 
varjr intaiesting ^ Notes on the state of Virginia.*' 
(p. 195.) ^ AU the powers of government, legisla* 
<< live, executive, and judiciary, result to the le* 
'< gislative body. The ^ncentrating these in the 
<^ saD^ hands, is precisely the definition of despotic 
" government. It will be no alleviation that these 
<< powers will be exercised by a plurality of hands^ 
** and not by a single one. One hundred and seven- 
" ty-three despots, would surely.be as oppressive as 
" one. Let those who doubt it, turn their eyes ostf 
«« the republic of Venice. As little will it avail us 
^ that they are chosen by ourselves. An elective 
'< despotism was not the government we fought fori 
<« but cme which should not only be founded on- 
<< free principles, but in which the powers of gQvecD- 
<^ ment should be so divided and balanced among 
^^ several bodies of magistracy, as that no one coul4 
<< tianscend theljr legal limits, without being effec^ 
'< tually checked and restrained by the others. For 
** this reason, that convention which passed the or- 
^ dinance of government, laid its foundation on this 
«< basis, that the legislativei executive, and judiciaiy 
<< departments, should be separate and distinct, so 
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<<' than pD^ of them at the same ti^. But np, ter;t 
'^ riV u'^ pr&aideidietwetn the$e severt^ povms^ The 
<^, Judiciary add ezacutive juembers were leftdeji^ 
» dent oD the legislative foe theic subfiistaoQe ioi 
*' Q%3ej and sonoe oC^Jiem for their contaouaBoe ipi 
<t^. ,. IC^ the^eifore, the. ii^lature asaomes ea^emi? 
" tive and judiciary powei8» no opposition is likelj' 
" to be nuiJe; nor if made, can be effectual; be- 
*< cause in that case, they may put their proceedings 
<^ into the form of an act of assembly, whicJi will 
^render them obligatory on the other bxandbes^ 
^ They have accordi^ly, in many \j}&XXDGeB>^,dficitkd 
** rights which should have been left to jwUd^iry 
«« eontrooersy ; and the direction of the executive^ dur^^ 

* ing the whole time of their session^ is becondf^ ha* 
** bitml and familiarJ** 

The other state which I shall take for an exam- 
f3^, is Pennsylvania ; and the other authority the 
Council of censors which assembled in the years 1733 
and 1784. A part of the duty of thb body, as marked 
out by the constitution, was ^ to inquire whether 
•* the constitution had been preserved inviolate in 
<* evcrjr part ; and whether the legislative and ex- 
**ecutive branches of government, had performed 
^ their duty as guardians of the people, or assumed 

* to themselves, or exercised other x>i greater ppw- 
« ers than they are entitled to by the constitution*'* 
In the execution of this trust} the council were ne-,^ 
ccssarily led to Sl comparison, of both the legisla- 
tive and executive proceedings, with the constitu-. 
tion^l powers of these departments: and from the 
ftcts enumerated, and to the truth of most of which 
both side3 in the council subscribed, it appearg that 
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the constitution had been flagrantly riolated by the 
legblatiire in a variety of important instances. 

4 great number of laws had been passed, viola- 
ting, without any apparent necessity, the rule requir* 
ing that all bilb of a public nature shall be pre- 
Tiously printed for the consideration of the people; 
although this is one of the precautions chiefly le- 
tied on by the constitutum, against improper acts of 
the legislature. 

The constitutional trial by jury had been violated; 
and powers assumed, which had not been del^ated 
by the constitution. . 

Executive powers had been usurped. 

The salaries of the judges, which the constitution 
expressly requires to be fixed, had been occasionally 
varied ; and cases belonging to the judiciary depart- 
ment, frequently drawn within legislative cognizance 
and determination. 

Those who wish to see the several particulars fall-' 
ing under each of these heads, may consult the 
journals of the council which are in print. Some of 
them, it will be found, may be imputable to pecu- 
Jiar circumstances connected with the war: But 
the greater part of them, may be considered as 
the spontaneous shoots of an ill-constituted govern* 
ment. 

It appears also, that the executive department had 
not been innocent of frequent breaches of the con- 
stitution. There are three observations, however, 
which ought to be made on this head. First. A 
great proportion of the instances, were either imme- 
diately produced by the necessities of the war, or re- 
commended by congress or the commander in chief. 
^ond. In most of the other instances, they, conn 
fonned either to the declared or the known senti- 

P£D.— VOL. IT. 9 
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ott of tfa«^ li^^isfauive deputiDMt. TAirdL Tkt 
eiecutiire d^MtiMnl ctf P^infjrlvaiua is dwringnhh' 
«d. fiom thm of the other states^ hy the nttisb^ oC 
aemben conposiiqr i^ Ii^ ^^ leipeet U has a» 
Biwh afinily to a l^islativp aaseiably, as to.an ,fm;i- 
•ovtive eonnotl* An^ being at once eioempt tmm 
the imtndnt of aa iodtvadual weBpam^aUitf im ftha 
aots of the body, 4uid deriTing oonfickDoei Irom mu^ 
iual esample and joint influence y unautboriand ma^ 
sural would of oouvie be mgire &eely haaianled» than 
wiieie the eaeoutive dq[»artiBeat ia administcMcl by a 
flingle hand, or by a few hands. ...... 

The conclusion which I am wanantedin diasriog 
from these observations is, that a mexe ditmartation 
oHipatchmientof the constitutional UmitaoC tlM'9o> 
Teiai dqpaatiiients, is aot a sufficicot guaid agioost 
Ihose encieax^nients which lead to a lynumioaLoo^ 
centration of all the powers of goTesnamit in Urn 
saaiie hands* 

PUJBUUS. 
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tkf same SuiiiMi Mndanedi triUi tiie 8tm» Vie^i^. 

The author of the «« Notes on the state of ¥li>* 
^ 'gMia," gmted in «be last paper^ has subjoiMd^to 
that vahiaUe w^k^ tlw draught- of a oons ftitu t ion v 
wMch had%een spared in order to-be kid befeee 
ac^nvoitioaeipecled tobe •calkd in 17i9,bj^4te 
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bgfskliiM^ Ibr tlie estabtialmieiit of a ^xmttiMim 
Ibr tbftt couMftoorwesldi. Tbe plas^ like e^my thii^ 
ftom Ibe tame pexkj BndcB a turn 43€ thtaldiig o^ 
gbml, coiBpfelteDsiye, and acotirate ; Md is the moae 
worUiy of attention, as it eqnalfy displays a ier^eai 
attaehaient to republican government, and an en* 
Hgbtoied vievr of the ^ngercnis pcoponsitics against 
which it oQ^t to be^^navded. Qoe of the psecaa- 
tfams whieh he prc^K>ses, and on which he appeam 
tJtimately to rely as a palladium to the weakcrde- 
partmentB 9t power, a^nst tbe isTasioas of tbe 
strcmger, is^parhaps altogether his own, and asit 
kntaftdiately rehites to the subject of our preseat in- 
quiry, ought not to be overiooked. 

His proposition is, ^ that whenever any twp of. 
^ the three branches of gorernmort shall concur-in 
*^^ o(Mon, each by the^^^roiees of two tMids of their 
^ WJboIe nuodber,* that a oonvemion is necessaiy for 
^ altering the constitution, <x correcting ir^acbeB of 
<^ £r, a eo§avetitioD shall be called for the purpose." 

As the people are the only legitimate fountain of 
power, and it is from them that the eonstituticmal 
charter, under which the several branches of go- 
Termnent hold their power^ is derived ; it seems 
strictly consonant to the republican theoiy, to recur 
to die same origioal authority, not only whenever 
it may be necessary to enlarge, diminish, or new- 
model the powers of government ; but tdso when- 
everimy one of the dep«rtiiieiits«.may^ eommit en- 
aK)achmeDts on the chartered authorities of the 
otkeiB. The seveial departments being perfectly 
eo-o«dinate by tiie itms of their coounon commis- 
skm, mitfaer of thei^ it is evideiit, oan pretend to 
ori^Dchiiive or eupeiior right of settling the bouiik 
daiits- between their respe^va powers ; and how 



1tM.fb9&1itl&t69kibmeat» of tbe stfonger t6 be pieveti- 
ted, or'.flie ivtongs <rf the weaker ta be tedmmei, 
^tthoat an appeal te tlie people tbctaiselyes; who, 
*as tbe s^rdnteis of the oommission, ean afon^ de- 
dare its 'tme meaning, and enforce its obsc^f^ 
ance? * ■ 

There is certainly great force in this re«Mmiiig, 
tod it must be allovred to prove, that a constitntlxni- 
al road to the decision of the people, on^^t tcTbfe 
niairked out, and kept open, for certain great and etr 
traordinary occasions. But theie appear to behi- 
superable objdctidns against the proposed recnn^Ptibe 
to the people, as a provision in all cases' for keepiifg 
the several departmeiits of poirer witMn tlieir 4kmr 
stitutional limits. 

In the first place, the provision does not reach the 
case of a combination of ttm of the departmeil^, 
against a third. If the legishtive authority, whil^i 
possesses so many means of operating on the motives 
of the other departments, should be aMe to gain to 
its interest either of the others, or even one third of 
its members, the remaining department could derive 
no advantage from this remedial provision. I do 
not dwell, however, on this objection, beoatmeiit 
may be thought to lie rather against the ckodifiea- 
Hon of the principle, than against tiie prtii€i|de 
itself. i 

In the next place^ it may be considered as an ob- 
jection inherent in the prlndple, that, as evc*y itp- 
peal to the people would carry an implieatfonof 
some defect in the government, frequent i^ptals 
would, in a great measure, deprive iSie gdvernmetit 
of that veneration which iime bestows on eveiy 
thing, and 'without wMbh pe^aps the wfae^t *and 
freest governments Wdtild'laot possess the^tequJaSte 
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ttebditf. H it )ie ttue-ttat all tso/vmuankjom^ 
apifiioD, It is no kos ^me, Iduit the itieiigdi of ofiiv 
icmin mtk individuaU and itg pncttdUriftflueo^ 
mi Ms Gonduct, dfipend mucli: on th^^ number^whi^li 
lie supposes tb^ve entertaiaed tke juuQe.i^kiiikn^ 
The reason of man, like man himsdf, is timifi mid 
eattlMWS) wlien left alone^; -and ao^uiieii fiims^ess 
aski- CQiifidfii^e^ iii proportion to tiie number vit)i 
which it is associated. When the exaiaples, whi^b 
fortify opinion, are anci^it, as well as numerous, 
Aey are known to have a double effect. In a na- 
tkm (tf philosophers, this consideration ought to he 
disr^arded. A reverence for the laws, would he 
MificieBtly inculcated by the Toice of an enlightened 
reason. But a nation of philosophers, is as. little t^ 
be expected, as the philosophical race of kings ydsbr 
ed fcur by Plato. And in every other nation,^ the 
most rational government will not find it. a super- 
fluous advantage to have the pn^udipes of the com^ 
Boyuoity on its side. 

The danger of disturbing the public tranquilllQr, 
1^ inteeesting too strongly the puUlc passion?, is a 
still more serious objection against a frequent refer- 
ence of eonstituticHial questions, to the decisiop of 
the whole society. Notwithstanding the succe^ 
wlndi has attoided the revisions of our ^tablished 
forms of government, and which does so much ho- 
nour to the virtue and intelligence of the people of 
Amcfioa, it must be confessed> that the experiments 
are of tao ticklish a nature to be unnecessarily muli- 
tqp^ed. We aie to recollect, that all. the existing 
eoAstitutions were formed^ in the i^dst of a dangler 
^which repressed the passions most unfriendly, to or- 
d^r and concord ; of. an wthu^iastic confidence of 
thetfi^sij^ in, their patriotic le^d?rs, which stifled 




lb be BtAe, or the abases to be ] 
i^imleamm uk ike ofeaAm. The firtinei 
tfdOB in wUcb we smst cipecl to be omdly piaoed» 
4to adt pRsent any equivalent aee mit y againsl the 
#iiiHii'g wUck is a^iciiendecL 

B«ttbe gfmtem, objection of aH is, ibafrAe^o* 
liiiunii wkfeb would pnibabfy lesnit from rnxik mf^ 
feab, woold not answer the pmpose of ■abiiaJMiia 
Ae oun alHii U o nal eqoilibriiui of the gov«aHMnt» 
We baveseen that die tendeooy of vqidMieaB go- 
fy imum ti is, to an aggnadtxanent of the l^iisfaif- 
tfre, at the eq^^ise erf' the otbef departmmts. The 
appeals to the people, theiefMe, would oBuaily bo 
nude by the eaeentiTe and jndklary departomHs. 
Bat whetha made by one side or the other, wcnhl 
each ride aijoy equal advaiti^pes on the trial? Let 
IIS viow ihw diflierent sltnatiou. The memixn of 
tiie eseootive and ^idioitty depaitnents, ase few in 
Aunber, and ead be personally known to a snilll part 
only oS the peo^e. The latter, by the Boie^of 
thdr aj^intnent, as w^ as fay the nature and pft»> 
manencyof it, aietoo far removed from the people 
to share mach in their pr^ossearions;. The former 
are geneially the objeoto of jealcHisy ; and tln»r «L 
ndnbtration is alwajrs liaUe to be disoolooied and 
vtodered nnpopulan Tlie membeis of the legisfai^ 
five dqpartment, on the other hand, are nttmeraasl 
Tliey are distributed and dw^ amoi^ tibe pecyjUe at 
large. Their oonnexioi^ of Uood, of firi^ukhip, 
and of aegiiainiance, embtaoe a f^m/t piop6tftion<ei 



^jaiM;ioflii€»tialpiirtQ{i)^ ISiejwtwf 

of tb^ {NiUiic jtxQrt io^iliei a pwsoMb,w^giit miiH^ 
Ibe p^qpfet wd tltot tb^ are nmt iwnwHtiat HJjy thi 
a»ifi4QBt>al gvajdiwB ctf tlieii ii^bts nod iibfirtita 
.With tliese advantagM^ it canJumdlr be sappotedi 
Ika^ tbei adv^exfe parity woidd have, ao e^ML ^hawtt 
JbvA fftfoiimble hsue» r 

* But; the ,l^lative party would not obIj be Mm 
to {dead Aeir cause most .successively wid» ib^fi^ft 
fbd : They would prdbaUy.be oonatitiited. Ihpiuavivia 
Ibe judg^ The sane influepee wbicb had gwied 
tbem aa electiou .into the legwlature, would, gajp 
ibeiaascsatiD the copveotiosu If tbia.dmddiiot 
hf^tbeoase.witbaU, itwflMld pfiobably be ^be.caae 
wkb aumy, aad pretty certainly wiib tboae leadiny 
c^baipeteis^oB.wbom.ev^iy thing di^enda ia i9uab 
bodies* . T«he coaiF^utioii* in shorty wonld bo CGSfk* 
^mo A 4?hie% of . jDeaoL wbo bad hem^ wbqaotmVf 
iprore^os urbo ezpe^Aed to be, wembeia <^ tbe..^ 
firtioent whose conduct waa an^igned* Tb^ ^pu}d 
eoiisequeatly be partis to the veiy queaticHQi to bf 
4sci^kdhT them. . . ., , i 

.. It migbt, bovvfevert ^metiaiea bapp^[i, tlMvt.aih 
ff^i|s wcpl^ .be made under circumstances less ad^ 
Terse to the executive and judiciary departm^;it$» 
T!h^ t^surpations oi the legislature might be so flar 
grant and so sudden,^ as to admit of no qpecious co- 
louring. A strong party among themselves nnght 
Uiae ^e with the other bra^^iohes* The executive 
power might be in the hands of a peculiar favour- 
i|e of the people. In such a postuxe of things, th^ 
public d^ifi^n might be^lepa swayed, by, pxepos^ 
sessions in favour of the legislative party. Bui 
jfi^ itrCCHildi never be ei^KPted to turn, on the true 
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Wftrngk^^emd Urn ^fMmtioo. itsdf. It wovld bt 

«Bd 9itaaAfe iafli^tiee ia the eraaiimiuty* . It 
wcMoM.ke pponoonoad by thm rerj men wlto luA 
ayiati iQ» or cppooeats of tlM maasitfesy 'iii 
the deokfam would idate. Tim pauiom^ 
Ihgiwrfwre, w>t the rMioiii of the pubtto, wouhi at 
te jodgaieiil Sut it ii the feaaon erf the publte 
•bme^ ihtt oaght to oontrol and r^ulate the* 90* 
T^nunefit. TIk paasiona ought to be contEoUod 
and lefttlated by the govenunent. 

We found in the h»t paper, that mete deolmMikm 
in the written oonttitutioD, are not sufficient to rc^ 
tftmin the several departments within their legal 
limits* It appeals in this, thiU< occasional a^ieala 
to thepeoj^e, would be neither a pcop^, npir an e^ 
fsotual proriaioiif iox that purpose. How fur lbs 
fiimttons (rf a different nature oontaiaed in the 
pfaiB abore ^^<^d, might be adequate, I do not eft* 
aimne^ Some of Idiem aie unquestionably founded 
on sound political principles, and all of them aro 
temed with wngubur ingesoity and piecision. 

PUBLIUft . 
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l%l^«un•9(lbj€etb(M^titfled»1KAtUKsalae11e1r. * 

It ms9 be ccmtpndad, perhaps^ th^, iiptead cC««» 
cmsiomU appeals to the peQ|lt^ mkkk ne Htm 
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to tfi»0ft fc gtl om «rs^ agaiMt HiMiv /luftlWiirfi i 
feafe are the propet andaKbftfUiM^nmMi^ 
b^ff 0M t&rfecHng htfrMoiimis itf ik$ PomHtiitkm- 
* It will be attended to, that in tlie eiuimbuMonwi 
Aese expedients, I cc^^e mystAt to iWir ^pUbmim 
fiir mjbrckig^ tke olnstitQtimi, by Iteepiosr As somh 
ri'de p at tm e u ts of powder witkin AeitdaetboMMbi 
without partkndarly considerkig tliem, m pto^kkmB 
far itkfring the eonstitution itself . In the int viewi 
i^efth to th^ peo|te at fixed peiMsy appaar to ha 
ilearly as ineligible, as appeak on particular oom* 
Bions as they emerge. If the period^ be o e pai ai ul 
by ^k6it inteiTals,'the measures to be reviowed mA 
fdotffied, Viil have been of recent date, and will bo 
ifmnected with all the cireuatstanoes whioh IbbcI 
to vitiate and pervert the result of aeoasiolial levk 
dkxis.' If the periods be distant frcNn eaoh ^hm^thm 
fltme remark will be appHoable to all roceni nmM 
stffes; and in proportion as the vemotenev Off* dit 
ofl^rs may favour a dispassionate vetiew of thanv 
IhiS' advantage is inseparable fioai inoanveniaaolQa 
which seem to counterbalance it. In the fml j/tm^ 
a distant prospect of public censme would be a w^ 
ty £fclde resttaint on power from those excessesi to 
which it might be urged by the force of presets mo* 
tives. Is it to be imagkwdr that a legislative as* 
sembly, consisting of a hundred or two hundred 
members, eagerly bent on some fiivourite object, 
and breaking through the restraints of the constitu- 
tion in pursuit of it, would be arrested in their ca- 
reer, by considerations drsCwn from a censorial re* 
vision of Iheir conduct at the future diilttioe of 
ten, fifteen, or twenty years? In the next place, th$ 
aluMd ifUfOA offtto have completed their mis^ie^ 
v«h(iefiBOts,(jbal(iie.^ixi|niedial'jpi#v^ would 
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tea||plM« SmA in ikt hot flttntTfflifrft Hwi mijjil 
M>t be tih^ '€080, Ibcj would be o£ Umg wtflpctinft 
would b«7e tdm deip.noo^ and would Jiot ^aaly 
be ezturpatied. 

Tbe tchGBm of levjang tlie oonsfitutjoPf iu oider 
%» cooreet reotot bioaphtt of it as well as for ot^ 
yisrfoaes, haa been actually txied in one of tlM» 
aU^es. One of (Ike olgeets of the council of cenaoiit 
wloDh mat in Femv^lv^nia, in 1783 and 178^ wayy 
a& we baae seen^ to inquire ^ wbeUier the conati- 
f^ tulkm had he«A yi«daled; and whether the l^;ia- 
f« lattvf and «i«DiUi¥e departments had .^ipcpach- 
<< ed on each other.'' This important and noyd 
experiment in poHtifes, iiierit% in sevessil poisyts of 
view, very parti<»il^ attention. In some of then 
It may» perhaps, as a single ^p^iment, made un- 
der cJBWHWttauces somewhat peculiar, be thwght 
to be not absolutely conclusive. Butf as aj^Ued to 
the case und^ consideration, it involve some facto 
which i venture to remark, as a complete and safas- 
jfoctcny illustratkm of the reasoning which I have 
fKy^oyed. 

Fir^. It appears, from the names oi the g^tle- 
men who composed the ocHmcil, that some, at l^s^ 
of its most active and leading members, had al^ 
boon active and leading characters in the partiea 
which pre<existed in the state. 

SecmuL It appears that the same active and lea- 
dins members of the council, had been active and 
influential memb^:^ of the l^^gi^fotiye ajudctx^c^itiVjio 
bijaiKhes, within the pericxl to be reviewed; and 
even patrons or oppona[\ts of the very peasures to 
, bei thus brought to ^e test of the, 9onstitutipi>.-T- 
Two of the members had been vice-prq^idepts Qf 
. tiie state, and several others members of the eiaaeur 
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^je dP them liad been spei^ker, amA a i^ariber itf 
othefs, dbtinguished m^Bbersof tlie l^fMatiye a»> 
defflbly, witUia the saaie period. 

Tfdtd. Brery page of their piooeedfaigs wttoeaip 
In^ihe'effeet of all these dictmstanctts on ti» tea^ 
per of their delibarations. Throughout the ccHitim 
ttance of the Cdundt, id was apUt into tmy fixed ftod 
tibleiit parties. The fnct is aekiiowle^;ed and l» 
laented hy thefiiselv^. Had this not; been die easei 
tiie £EK9e of their proceedings exhibits a psoof eqnat 
1^ iktMBifO^Kxj. In all questioBBSf however uiiiiiq[K>£^ 
taut in ifhemseliN?^ or unoonneoted with each othes^ 
^e same names s^md invariably ocntraated ^a thb 
dp^osite columns. Every unbiasaed observer, majr 
Infer without danger of mistake, jmdat the same 
time, withbut meaning to reflect on either partyi. 
dr any individuals of either imrty, that unfinrtunat^ 
ly passioftf not reasony must have piesided over thek 
decisions. When men exercise their reason cool* 
ly and firfeely, on a variety of distinct question^ 
tibey mevitably &1I into different opinions on some 
«f them. Wh^i they are govaned by a cbmmos 
*passioD, their opinions, If they are so to be called, 
will be the same. 

Fmrth. It is at least iHx>blematical, whether tiiit 
decisions of this body do not, in several instances, 
misconstrue the limits prescribed for the legislative 
and executhre departments, instead of reducing tod 
limiting them within their constitutiit^nal places. 

Fifth. I have never understood that the deci* 
nohs of the council on constitutional questions, 
whether rightly or erroneously formed, have had 
any effect in varying the practice founded on legis- 
lative conatructionsv It even appears, if I mlalake 



n THE fianoLixinr. 

not, tliat in ime instancei the ooleoq^otary lagMi^ 
lure deniad the coMtmetioiiB dC the coundAy uml 
sctnally ptevailed in the contest. 

This censorial body, thentote^ piores at the 
same time, by its reseaiches, the existence of the 
disease ; ami by its example, the kiefficacy of the 
leitedy. 

This coKiol«3i(Mi caniK>t be invalidated by all^^ii^ 
tibat the state in which the ^speriment was amde^ 
mas at that cTisi% aod had beea ioi a long time bor 
Ibce, violently heated aad diatifaoted by the cage .q£^ 
party. Isit to be piesitiiied, ;that at any future sep* 
Imnial epoch, tl^saoK' state will be fcee fiom pax^ 
ties? is it to be preuimed th^ «ny otb^ state, ai&t 
ilie8aHie,«v any oAer given period, will be^eiemp!*^ 
item them ? Smh an ev^tt ought to be neiAec-pie^ 
^mned nor desired; faecanse an extinotioa of pa^tiea 
Beoessanfy implies dtiber an iiniveiBal*dann.for ihek 
pUUic safiity, or an absolute extinction of liberly. i 
' Wa« Ae precaution taken of exclwling Uom. the, 
gMHnUles deeted by the people to revise the piev 
eedtng admioistEatic^ of the government, all pe&r 
SODS who should have been concealed in Hm go^ 
vemment within the given period, the diffioiltiepw 
would not be obviated* The importait task woii}<)^ 
pn^baUy : ^tevolve on men, who, with inferknr cajOf* 
cities, weufal in other respects be li£tle better ^ua^ 
Med. AlthoQgh they might not have been per^ 
sDnally concerned in the administiation, and ther&» 
finre not immediately agents in the measures to be 
oxamined ; they wo^ probably have been involved 
ifi the parties coimected with ^theae jneasures, 9Xid^ 
have hem. elected under their auspices. 

FUBLIU& 
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The lame Sulgeet eontiniiedy with the seme Vtev, and eondotfetr * 

X O what expedtent then ftlutU we fimUy reserty jEnr; 
JBialtitiihiiiig^ in practice the i^oessory pMiitioii el 
pev^ amon^'tibie seveial flepaftiieiits, as laid dxmst. 
in^thecoQtitittttioii? The only answef that can be^ 
ghrai is, that as all these exterior proyidons* am 
Icmid to be inadequate, the dtfaet must be 8up|)Iied^ 
hgr to ooDtriviog the intefiinr structure of the 'gsN^ 
v^pimeat, as that its several oonslitiiefit parts nvf^' 
by Aek mutuai relatioiiB, be the means of keq^ingi 
^pch odiei in their piq^ plaoes* Without presam* 
ing to undertake a full de?elopeineDt of this impw* 
tant kka, I will hazard a few geneial ohservntieitt, 
which may perhaps plaoe it in a dearer light, mk 
foaUe us to form a more osrxect judgmttU of iSkm 
principles and structure of the goyemnient phunas^ 
bgr the conveotion. 
. la order to lay a due foundation for that sepasal# 
and distinct exercise of the dijEEoent powers of 90^ 
i^en^menty whii^, to a certain extent, is admitted 
(Ml all hands to be essential to the pieservaticai of 
iiberty, it is evident that each department should 
Imve a will of its own ; and consequently should 
^ so constituted, that the nembeis of each should 
have aa little agenay as possible in the appdfitjnQiA 
9f the membeo of the-^thersi.. Wece.-tfai&i|vijM|if 
l^le rigorously adhered to, it would require that all 
tiie appQintoeats for the supreme executive^ 1^* 
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Isllve, aud judidaiy magistraclesy shbuM be Avwn 
fiom the same ibtmMii ef autkoiity, the pet^le, 
fliroagh channels having no commiuiicatlon what- 
ever with one another. Perhaps such a phin erf con** 
strucdng the several dqpartBteots, would be less 
Affictilt in practice, than it may In contemplation 
api^eaar^ Some dificulties, however, and' scmie <ad* 
dilional expense, would attend the etecutionof it^ 
Some deviations, <ber^ove,'fir<Hn the principle must 
be adttttted. In Hb^ oonstitstioii dt the judici a fy 
llepaftmerit In paitlealar, it might be ine:ffpedieni 
toin^st rigerousiy on the principle; first, becau^ 
tlecuHar quatifications b^ng essentiarin the iftclmA 
bers, fte jnlittnrjr odmidemiicMa ought to be to seUtei 
that V^oAe of choice, which best secures fh^se ^ua^ 
lificatious ; secondly, because the permaneilit ttottte 
hy whioh the a^ipoiiltBaeiits aie held in timt depart 
ttent, must soon destiN^y all seme of depehdence Mr 
tie iittthmity conferrflig them. 
* It is equally etfdeiit, that the members of eacft 
i epaiim ent should be as little dependent as possiUe 
mi tiiese<tf*fhe others, for the emoluments annex^ 
lo fhdr offices. Were the executive magistrate, or 
iSke judges, not independent of the legislature in this 
fetr^eufitri t*dr independence in every other, would 
be meriely^nomin^. 

Bat- the great security against a gradual concen* 
tration of the sev^al powers in the same department, 
consists in giving to those who administer each d^ 
partment, the necessary constitutional means, and 
personk! motives, to resist encroachments of the 
ethers. The provision fdr defence must in this, as 
^ air other cases, be made commensurate to the 
dhbget of attack. AibUtion must be made to coun- 
teract omMitiott* Th^ ifiterest of the maa^ must Tx 



It^mai^ l^ a r^^eotiim <m lmiaiiiii]ialiii«, that vaoh 
devke& sliould be neoeB^ary to oontKA tii^iibiises^iC 
gQveouoea^ Bui; wh^t h govetawmt iteel^ bnl 
4}ie gvettest of aU leApolMMis on hwiaii Bimiea? J{ 
men, w^9 aog^, aogi^yeimamt wojJd b$;iimei» 
HiMiy, ,,Ua|ig0}s weie to govermaept neiOier eiytert 
DaJ niNt mtraial oootiola mi gw^wmnt would bd 
9tfiC0Msarjr. Ja £i^uxuiig a .goffem^neatt wbjbb is to 
^ a<l«9inisteied by num oyer mon, the gieiit diffi* 
^1% lieftia tbis : You wust fiiist-emUe the gov«n» 
mcsit tocccmtsol the govanoed; aad in die pext 
place, oUige it to ccmtrol Uselfl A dopendoiBe m 
the people 19,110 doubts the prioiai^ oontiol on tba 
IpvemmeBt; bi«t eapmenoe has tauflsht .mgnlriml 
the woessity of auxiliaiy precautjoqa. 

Xhkpc^ticy of supplying by opposite and ixnd im 
t^xosbBf tii» defect of better nvMives, might be tiaood 
thfomgh the whole system of bumaa afiidist pnvalB 
PS w^lLas public. We see it particulai^ difl|dagred 
in all the sub(»rdinate distributioiis (rfpowa; wlmm 
^m oondtant i^m is, to divide and anangB. die seve- 
l|d offices in such a. manner,, a&tlmt each may be-a 
eiwck oax the othet ; that the private interest of 
er&y individual may be a centinel over the piAtia 
x^hts. These inventions of pnidience cannot be law 
requisite in the distribution of tl^ supreme i powers 
of the state. 

But it is not possible to give, to each department 
fp eg^u^ power of seli^efence. In rep«d>liean go* 
veniment, the legislative authority neoessanlypror 
dcHnin^t^. ,TJ^ remedy for this inconvcniem^ k» 
to divide theic^^ialature into different branches lamSk 
%9 r^er them by different modes <^ eleciioni aiMl 
difl^eeot p^iwiples irf iu)tion»aa little eggam^^wifh 
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wmb oth«r, as the nature of theiicoiiimoQ luiictioii% 
and tbeii conunon dependence on the society, will ad- 
ant It may even be necessary to guard against dai^iar- 
lOus encroacIiBients, by still iEurther [MrecautioQS. As 
tlie weight oi the legislative authority requires that 
it should be thus divided, the weakness of the exeon- 
tive may require, on the other hand, that it shoi]^ 
be fortified. An absolute negative on the legisla- 
ture, appears, at first view, to be the natural defiso^e 
with which the executive magistrate should be 
atmed. But perhaps it would be neither ^t<^eithi^ 
safe, nor alone sufficient. Qa ordinary occasions,, it 
might not be exerted with the requisite fimmeis; 
and on extraordinary occasions, it might be perfidi- 
Ottsly abused* May not this defect of an absolute 
negative be supplied by some qualified connexion 
between this weaker department, and the weaker 
l»anch of the stronger department, by which the 
latter may be led to support the constitutional rights 
c^ the former, without being too much detachad 
fiom the rights of its own dq[>artment ? 

If the j^inciples on which these observaticms toe 
founded be just, as I persuade myself they are, and 
they be applied as a criterion to the several state 
constitutions, and to the federal constitution, it will 
be found, -that if the latter does not perfectly cor* 
respond with them, the former are infinitely less able 
to bear such a test. 

There are, moreover, two considerations particu- 
larly applicable to the federal system of Americai 
which place it in a very interesting point of view. 

First. In a single republic, all the power surraat- 
dered by the people, is submitted to ' the administra- 
tion of a single government ; and the usurpations 
40:e guarded against} by a division of (he goverprntot 



THE JPfibERALlST. . 83 

^nto dtetinct And separate departments. In the com- 
ponnd republic of America, the power surrendered 
by the people, is first divided between two distinct 
governments, and then the portion allotted to each 
subdivided among distinct and separate departments. 
Hence a double security arises to the rights of tho 
people. The different governments will control 
tiach other ; at the same time tliat each will be coi^ 
ttoHed by itself. 

Second. It ii of great importance in a republic, not 
otiy to gimrd the society against the oppression of 
its raters ; but to guard one*part of the society against 
fte injustice of the other part. Different interests 
iwcessarily exist in different classes of citizens. If a 
majority be united by a common interest, the rights 
6f the minority will be insecure. There are but two 
methods of providing against this evil : The one by 
creating a will in the community independent of the 
majority, that is, of the society itsdf ; the other, by 
comprehending in the society so many separate de- 
scriptions of citizens, as will rendw an unjust com- 
bination of a majority of the whole very improbable, 
if not impracticable. The first method prevails in 
all governments possessing an hereditary, or self-ap- 
pointed authority. This, at best, is but a precarious 
security; because a power independent of the so- 
Wety may as well espouse the unjust views of the 
major, as the rightful interests of the minor party, 
and may possibly be turned against both parties* 
The second method will be exemplified in the fede- 
ral republic of the United States. Whilst all au- 
th6rity in it will be derived from, and dependent on 
the society, the society itself will be broketi into so 
many parts, interests, and classes of citizens, that the 
ilghtebf individuals, or of the mmc«rity, will b% iia 
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little ilnigtr from interested craibinatioiis of the 
majority. In a free g overamenty tlie secnritj foe 
civil rights muf^ be the same as that for religious 
lights. It consists in the one case in the nmltipticitjr 
of intevests, and in the other, in the multiplicity oi 
sects. The degree of security in both cases will d^ 
pend on the number of interests and sects ; and this 
fliay be presumed to depend on the extent of country 
and number of people comprehended under the sajoo 
goremment. This view of the subjeet, must parti- 
eularly lecommeiid a proper fedeml system* to all the 
siyceie and considerate friends of republican governor 
meat: since it shows, that in exact proportion, as the 
territory of the unkm may be formed into more oircunw 
scribed confederacies, or states, oppressive comlduar 
taons of a majority will be facilitated, the best security 
under the republicaa form, for tho righta of every data 
•f eitiizens, will be diminished ; and consequently, the 
stability and independeoce of some member of the 
government, the only other security must be pro- 
poitionably tnereased. Justice is the end of govern- 
ment. It b the end of civil society. It ever has 
been^ and ever will be, puwued, until it be obtains 
ed, or until liberie be lost in the pursuit Int a so- 
ciety, under the forma of which the strmiger hctiam 
can readily unite and oppress the weaker, anarchy 
may as truly be said to reign, as in a state of nature 
where the weaker individual is not secured agaixmi 
the violence of the stronger : And as in the latter 
state even the strongs individuals are prcmipted by 
the uncertainty of their condition, to submit to it 
government which may protect the wealc, as wdl as 
themselves: so in the former state, will the more 
powerful factions be gradually induced by a like mio- 
ttve, to wish for a i^oTemitkent which wiU protect all 
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parties, the weaker as well as tlie mcnre pow^fnl* 
It can be little doabtedi that if the state of Rhode- 
Islsmd was separated fiom the confederacy, and left 
to itself, the insecurity of rights under the pcq^ulai 
form of goTemment within such narrow liiaits, 
would be displayed by such reiterated oppressions of 
factious majorities, that some power altogether inde- 
pendent of the people, wouH soon be called for by 
the voice of the vay factions whose misrule had 
proved the necessity of it« In the extended repub- 
lie at tl^ United States, and among the gfeal vorie^ 
of int^ests, parties, and sects, which it embraces, a 
coalition of a majority of the whole society could 
seldom take place upon any otiwr principles, than 
those of justice and the general good: Whilst there 
being thus less danger to a minor from the will of the 
major party, ttere must be less pretext also, to provide 
tov the security of the former, by intiodueing into the 
government a will not dependent on the ktter : or, ia 
other words, a will independent of the society itseU. 
It is no lete certain than it is importantf notwsthr 
trtanding the contrary opinions which have been eo- 
lertained, that the larger the society, provided i$ lie 
within a practicable sphere, the more duly capable U 
wiU be of selffEovenunent. And happily for the r^ 
pnblidan cause, the practicaUe sphere may be carried 
to a v^ great extent, by a judicious modificatioii 
and naxture of tlie federal«princi{de« 
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Cf tM i H >i»gt lit HqMc of BepreM&UtiTety with » tirr to the ^piUfi- 
cationt of the electors and elected, and the time of lenriee of the 
Members 

JlROM the more ^^eneral inqtrirfes ptrrsued in tlie 
four last papers, I pass on to a more particular exami- 
nation of the several parts of the govermnent. I 
shall begfin with the house of representatives. 

The first view to be taken of this part of the go« 
vemment, relates to the qualifications of the electors, 
aiKl the elected. 

Those of the former*, are to be the same with 
those of the rfectors of the most numerous branch of* 
the state legislatures. The definiticm of the right of 
suffrage is very justly regarded as a ftindamental 
article of republican government. It was incumbent 
on the convention, therefore, to deftoie and establish 
this right in the con^itution. To have left it open 
for the, occasional regulation of the congress, would 
have been improper for the reason just mentioiied. 
To have submitted it to the legislative discretion of 
the states, would have been improper ft>r the same 
reason ; and for the additional reason, that it would 
have rendered too dependant on the state govern- 
ments, that branch of the federal government which * 
ought to be dei)end?^nt on the people alone. To 
have reduced the different qualifications in the dif- 
ferent states to one uniform rule, would prdluiblj 
hav^ beeh as dissatisfactory to some of the states, as 
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if woald have been difficult to the conyention. The 
provision made by the convention appears, therefore, 
to be the best that lay within their option. It must 
be satisfactory to every state ; because it is oonfonn^ 
able to the standard already established, ot which 
Biay be established by tbe state itself. It will be 
safe to the United States ; because, being fixed by 
the state constitittions, it is not alterable by theslMI^' 
governments; and it cannot be feared that the people 
of the states will alter this part of their constitutions) 
ia sucb a manner as to abridge the rights secured to- 
them \^ the federal constitution. 

The qualifications of the elected, being less car»> 
fully and prcq[>erly defined by the state constitutions, 
and being at the same time more susceptible of 
' umformily , have been very properly considasd and 
reflated by the convention. A representativje of . 
the United States, must be of the age of twenty- 
five years; must have been seven years a citizen of 
the United -States ; must, at the time of his eleo- 
tifm, be an inhabitant of the state he is to teptb^ 
seAt, and during the time of his service, must be • 
in no office under the United States. Subject to 
these masonable limitations, the door of this part 
of the federal govemm^it Is open to merit of eve- 
ry description, whether native or adoptive, whe- 
titer young or old, and without regard to pover^ 
or wealth, ot to any particular profession of roll- 
gious faith. 

The term for which the representatives are to be 
elected, falls under a second view which may be 
taken of this branch. In order to decide on the 
propriety oi this article, two questions must be^con- 
sidered; first, whether biennial elections will^ in 
this case, be safe ; secondly, whether they be neces- 
sary or useful. 
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Fim. A0 it is ^neatitl to Ubertjr, that tlw g^ 
i^^emment in genaml ohould bare a comnicm latcv- 
€Bt with the people ; fi^ it is particnlarly eMentiai, 
Aat the bfaneh of it under G(msideiatk>n Bhonhl 
have aa immediate dependence odi and an intiaiate 
ijrmpatby^ with, the people. Frequent eleetk^oB, 
Ale unquestionably the only policy, by which tins 
dependence and sympathy can be effectually secur- 
ed« But what particular degree of frequ^icy may be 
absolutely necessary for the purpose, does not appear 
te be susceptible of any precise calculation-*-<ind 
must depend on a variety of circumstances, with 
•which it may be connected. Let us consult experi- 
ence, tte gidde that ought always to be followed, 
whenever it can be found. 

The scheme ci representatimi, as a subfftftute for 
B meeting of ib& citizens in person, being but im- 
perfectly known to ancient polity; it is in mote 
modem times only that we are to expect imtruc- 
tire examples. And even here, in ortkrr to avokt 
• research too vague and (Uffusive, it will be i»o- 
per to con&ie ourselves to the few examples which 
are best known, and which bear the greatest analo- 
gy to our particular case. The first to which thii 
character oi;^ht to be applied, is the house of ccott* 
mons in Great^Bfitain. The history of this bianch 
oi the English constitutionf anterior to the date of 
Magna Charta, is too obscure to yiekl instmetiM. 
The very existence of it has been made a questioci 
ameng political 4iiitiquariet. The ^rlieat reooids 
of subsequent date prove, that parliaments wese 1a 
ti^ onlyi every year ; not that they were to be €iec4^ 
ed every year. And even these annual sessiona 
were left so much at the discretion c£ the monarchy 
that under various pretexts, v^ry long and danfti- 
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om kdjermissions were often tonMved by lojral am* 
bitiou. To D^nedy thit griemoe^ U was (noyideil 
by a fltaiute in Hm reign of Charleo lid, that tlm 
Kiftermissions should nc^ be protiacted beyond 4 
jperiod of three years. On the aocession of Wih 
Bam lUd, when a revolution took plaoe in the go* 
remment, the subject was still mote seriously lesur 
med, and it was declared to be among the funda« 
liMtal rights of the people, that parliaments ought 
to be held frequently. By another statute wfaioh 
jpasaed a few years later in the same reign, the tena 
^ frequently,'' which had alluded to the triennial 
period settled in the time of Charles lid, is redu* 
eed to a precise meaning, it bdng expressly enac^ 
ed, that a new parliament shall be called withia 
thl^e years after the detennination of the former* 
The last change, from three to seven years, is well 
known to have be^s introduced pretty early iie^ 
the piKsent century, under an alarm for the Hanoii 
verian succesfl^on. From these fai^ it appem^ that 
the greatest fifequency of elections which has besn 
deemed necessary in that kingdom, for Unding th* 
Jt^esentatives to their constituents, does not ex^ 
oeed a tri^mial return <^ them. And if we may 
m^wd horn the degiee of liberty retained eveo uiF 
der septennial elections, and all the other vicious ior* 
g^^dients in the padiamentary oonstftution, we oao^ 
not doubt that a reduction of the period f r<Ntt acM 
ren to three years, with some other necessary re*' 
finrms, would so fat extend the influence of the peot 
fie ewet their repres^itatives m to satisfy us, thaft 
btenaial eleotioiis under the federal system, omM 
posnbly be dangerous to the lequisite depeodenM 
of the house of lepcQseiiiali^es on tiam OdAstitit^ 
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ReodoMlU'Ivehiiid, till of kte, were refi:nla!ed 
•ntirelj by the discretion of the eiown, and were 
Mldofii lepested, eicept on the acecsaion of a new- 
prince, or some other contingent erent. The 
parlianent which commenced with George lid, 
was contlnned throughoHt his whole rei^, a ^perfod 
«f about thirty-five years. The only dependence of 
tiie representetive on the people, oonaisted in the 
ii|^t of the latter to suj^Iy oeeaaioaal Tacancieflit 
by the election of new members, and in the chance 
of some event which m%ht produce a general new 
election. The ability also of the Irish pm^iament 
to nuiiBtain the rights of their constituents, so for 
as the disporfti<Mi might eiist, was extremely shack-^ 
led by the control of the crown, over the subjects 
of their detiberatfon. Of late, these shackles, if I 
mistake not, have been broken ; and octennial par- 
liaments have besides been established. What ef- 
fect may be prodiK^ed by this partial reform, must 
be left to furth^ experience. The example of Ire* 
land, from this view of it, can throw but little light 
on the Bubject* As fai as we can draw any conclu- 
»on fsom it, it must be, that if the people of that 
ooontiy have been able, under all these dlsadvaa* 
tages, to retain any liberty whatever, the advantage 
of l»ennial elections would secure to them every de* 
gree of liberty,* which might depend on a due con- 
nexion between thek representatives and them- 
selves. 

Let us bring our inquiries nearer home. The ex- 
uiple of these states, wl^n British colonies, claims 
particular attention ; at the same time that it is ad 
well known, as to lequire little to be said on it: 
The principle of representatioQ, in one branch of 
1km lq;idature at least, was eatatdished in all of 
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. dn^ BttI Urn periodfl of Section wm» diffeseat 
^Tbey varied, from one to seven j&aA* Have we 
any reason to infer, fjtom tbe spirit and conduct of 
the representatives of the people, prior to the tevor 
lution, that biennial eleetions would h4ve been daiv 
gerous to the public libwUas? The.spmt whi^h 
every where displayed itself^ at the commeoeeniwt 
of the struggle, aiyl which vanquished tli^ obstadea 
lo independence, is the best of proof, that a Kaffir 
cient p(»tion of liberty had been every wb«te eft- 
joyed, to inspire both a smise of its wotth^ and a 
zeal for its ptoper enlargement* This remark holds 
^[ood, as well with regard to the then colonies, whose 
elections were least frequent, as to those whose ele^ 
^ns were most frequent. Yiigiuia was the oolooy 
which stood first in renting the parliamentaqr vaw^ 
pations of Great-Britain ; it was the first also in est> 
pouaing, by public act, die resolution of indepen^ 
dence. In Virginia, nevertheless, if 1 have not been 
nusinf(H:med, elections under the former govemmCTft 
^ere septenoiaL This particular example is bcougfai 
into view, not as a proof of any peculiar merit, £ac 
«the priority in those instances was probably aQoide» 
tal ; and still less of any advantage in septennial 
elections, for when compared with a greater frOi* 
quency, they are inadmissible ; but merely as a proof, 
and I conceive it to be a very substantial proof, thi^ 
the liberties of the people can be in no danger firom 
biennial elections* 

The conclusicm restdtin^ from these examples 
will be not a little strengthened^ by recollectii^ 
three circumstances. The first is, that the federal 
legislature will possess a part only of that supreme 
legisli^iine authority wMch is vested oompletelf 
i^ the British pnriiawiWtj a«d whiob, with a i$m 
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^xoeptiiMiBi was ^exeictted by the cokmial saaaaiMms 
$md the Irish legisdature. It is a leceived and wdl 
ibttiKled Buudm, thst, where no other AiynnnfM^aiy^fis 
affect the ease, the greater the power is, the Aott/^ 
ought to be its duration ; and, conversdy , the ssiall- 
er the power, the mote safely may its duration be 
protracted. In the second place, it has, op another 
ocoasion, been shown, that the federal k^latuie. 
will not only be restrained by ito dependence on the 
feeble, as other legislative bodies are ; but that it 
will be moreover watched and controlled by the se* 
veral collateral legislatures, which other l^;ifilative 
bodies are not. And in the third place, no compar- 
ison can be made between the means that will be 
possessed by the more permanent branches of the 
federal government, for seducing, if they shoi^ld be 
disposed to seduce, the house of representatives from 
their duty to the people ; and the means of influence 
ov&t the pc^ular branch, possessed by the other 
branches of govemm^its above cited. With less 
power, therefore, to abuse, the federal representatives 
can be less tempted on ope side, and will be doubly- 
watched on the other. 

PUBLIUS. 



NUMBER LIII. 

ir MB, HAMILTOir. 



The saxae Subject contmued^ Trith a View of the term of senrioe dT 
the Members. ' 

1 SHALL here, perhaps, be reminded t>f a current 
observation, <* that where annual elec1i<»is end, ty- 



^ rsamy be^tis.'' If it be tioe, aft hmbem oCto re- 
marked, that sirjrii^^s which beocmie piovmliuil, ace 
generidly foundad ki xeBscai, it is not tess tm^, that,, 
when once estaMished, they are often ajpplied to 
oaaes to which the lesraon of them do^ not extendi. 
I need not look for a prooi beyond the instance be* 
fore us. What is the reason xm which this piover^, 
Mai observation is founded ? No man will subject him- . 
self to the ridicule of pretendii^, that my natunQ 
ec^mexion subsists betwe^i the sun or tl^ aeascms, 
and the period within which human virtue can bear 
tiie temptati(His of power. Happily for mankind^ 
liberty is not, in this respect, confined to any sii^le 
point of tiine; but lies within extremes, which af- 
ford sufficient latitude for all the variations that 
may be required by the various situations and cii j 
cumstances of civil society. 

The election of magistrates might be, if it were 
found ezpediait, as in some instances it actually 
has been, daily, weekly, or meiithly, as well as. an- 
nual ; and if circumstances may require a deviation 
irdm the rule on one side, why not also on the other 
side? Turning our attention to, the periods esta- 
blished among ourselves, for the election of the mo^it 
numerous branches of the state legislatures, we find 
them by no means coineidlng any more in this in-, 
stance, than id the elections of other civil, magis- 
trates. In Connecticut and Rhode-Island, the pe* 
nods are half-yearly. In the other states, South- 
Carolina excepted, they are annual. In. South-C<ir- 
ofina, they are biennial ; as is proposed in the fe- 
deral government*. Here is a difi*ereuce, as four to 
one, between the longest and the shortest periods ; 
and yet it would be not easy to show, that Connec- 
ticut or &lK)de-IsJand is better govemed^or enjoys a 
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gt^atsr illmte t>f vatidnl liberty, thtok SdoOiCixe^* 
na ; or tli&t «itber tke one or die odier of tliaae 
•fates are dicitingiiislied to these lespeetSy filid by 
di^se causes, from tbose whose deetions are diffe»i 
ent from both. 

In searehii]ig: for the grounds of tlds doetrfne, I oin 
diseoTer but one, and that is wholly inai^Iicable t» 
OUT case. The inqportant distinctiony so well un^ 
derstood in America, between a constitution estalK 
lished by the people, and unalterable by the go<» 
vernment ; and a law es^Uished by the govemmait, 
and alterable by the gorernment, seems to hare 
been little understood, and less obser^'ed in any 
other country. Wherever the supreme power oC 
legislation has resided, has been supposed to reside 
also a fiill power to change the fontf of the go» 
rernment. Even in Great-Britain, where the prin- 
ciples of political and civil liberty have been miwt 
discussed, and where we hear most of the rights of 
the constitution, it is maintained, that the authcni- 
ty of the parliament is transcendent and unccmtix^lla- 
ble, as well with regard to the constitution, as the 
ordinary objects of leg&latfve provision. They 
have accordingly, to several instances actually 
changed, by legislative acts, some of the most 
fundamental articles of the govermnent. They 
have hi particular, on several occasions, changed 
the period of election; and on the last occasion^ 
not only mtroduced septennial^ in place of trienni- 
al elections ; but^ by the same act, eokitinued them- ' 
selves to place four years beyond the term for whic^ 
they were elected by the people. An attrition to 
these dangerous practices has produced a very na^ 
tural alarm in the votaries of free government, of 
ivhkli frequency of electiofis is. tbe comer Bk>wm ; 
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«id Iu» M. them to »A for womt seooriigr-to libes* 
Ijr, i^aiDBt llie danger *to wliicli it is expoaed.--* 
Whdie no coastitatiCB, farainoiuit to the goveuK 
Blent, eithei ezislied or coold be obtained, no coik 
stitutioQal secioiQr, timilax to that estabUahed in the 
Unitad ftates, was to be aMempted.. Soqie other 
seeoiitgr, thei^^oie, was to be sought for ; and what 
bettor seeniity would the case admit, than th^t o£ 
sdeoting said appealing to some simple and famiU 
Ikr portion of time, as a standard for meamring the 
dai^er of innovaticHis, fat fixing the nationai sea* 
timent, and for uniting the patriotic exertlctts? The* 
most simple and £wDailiar portion of time, ^[^^tioa* 
ble to the subject, was that of a year ; and hence 
the doctrine has been inculcated, hj a laudable 
zeal to erect some barrier against the gradual ii^ 
iKyrations of an unlimited goyemnient, that the ad* 
vanoe towards tyranny, was to be calculated by the 
distance of d^HSxture fitnn the fixed point of an* 
nual elections. But what necessity can there be 
of applying this expedient to a government, limit- 
ed as the federal govenDonent will be, by the autho- 
rity of a paramount constitution? Or who will pre- 
tend, that the Mberties of the people of America 
will not be moie secuse under biennial electionsi» 
imalterabty fixed by such a constitution, than those* 
of ai^ other nat&on would be, where elections were- 
annital, or even more fsequent, but subject to air 
teiations by the ordinary power of the government* 

The seecmd question stated is, whether biennial 
riectimis be neoessary or useful ? The propiety of 
tfiswerkig this questkm in the affirmative, will ap* 
pear £rom several very obvious consideratioi». 

No man can be a competent legislator, who does 
net add te an i^pnglit inten^n and a sound judg- 



46 THE FEDEHAL£9(T« 

jiKQty a eaFtain 6egme of laaowledge of the stAjeoto 
en whicji beis to legialale. A.parttof tliis know- 
ledge may be acqmced I^.xaeam of.iBftHrination, 
which lie within the compass of men in priv^ate, sm 
well as pvijiHc stations. . Another part can only be 
auained, or at least thoroogbly attained, by aetual 
experiei^ in the station which, requires the use of 
it. The period of service ought, therefore, in all 
such cas^ to bear some piX>portion to the ^t^it of 
]paietical • knowledge, requisite to the due perform* 
** sace of the service. The period of l^islative set^ 
vice, establisbed in most ot the statesfor the more 
numerous branch, is, as we have seen, one year« 
The question then may be put into this simple form : 
Does the period of two years bear no greater propor- 
tion to the knowledge requisite for fedeial l^slation, 
tten one year does to the knowledge requisite fer 
state legislatitm ? The very statement of the ques- 
tion, Jn this focrn, suggests the answer that ought 
to be given to it. = i 

In a single state, the requisite knowledge isolates 
to the existing laws, which are uniform thfipughout 
the state, and with which all the citizens are mo^ 
c»: less conversant ; and to the general affairs of .the 
state, which lie within a small compass, are not very, 
diversified, and occupy much of the attrition and 
eoDveisation of every class of people. The gmsA 
theatre of the United Stales presets a very differ* 
ent sc^ie. The laws are so far from being unifcffiiis 
tihat they viuy in every state ; whilst thepuUie affairs 
of the union are spread throughout a yery extensive « 
r^on, and are extr^nely. diversified by the lop^ ^ 
affairs connected with them, and can with difficulty 
be correctly learnt in any other place,; t]^an in . the 
central councils, to which a knowledge of them ynH 
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Be lMK»igIit by^tbe ref^iegei^atives of every part erf 
t]i6 eiapire. Yet some knowledge of the affairs, and 
even of the laws of all the states, ought to be pos- 
sessed by the members from each of the states. How 
€an foreign trade be properly regulated by uniform 
laws, without some acqilaintaiBce with the commerce, 
Jhe. ports, the usages^ and the regulations of the di£> 
ierent states? How can the trade between the di£- 
ffflrent states be duly regulated, withont some know- 
ledge of thdr xelatiye situations in these, and other 
pmnts ?, How can taxes be judicioudy imposed, and 
effectually collected, if they be not accommodated 
to the different laws and local circumstances relating 
to these objeds in the different states ? How can 
Hnifi»rm regulations for the militia be duly provided^ 
without a similar knowledge of some internal cn> 
cumstances, by which the states are distinguished 
bom esLch other ? These are the principal objects (d 
federal legislation, and suggest most forcibly, the 
extensive information which the representatives 
QUght to acquire. The other inferior objects will 
require a proportional degree of information with re* 
gard to them. 

It is true, that all these difiiculties will, by degree^^ 
be very much diminished. The most laborious task 
will be the proper inauguration of the government* 
and the primeval formation of a federal code. Im* 
piovements on the first draught, will every year be* 
come both et^iex and fewer. Past transactions of 
the government, will be a ready and accurate source 
of information to new members. The affairs of the 
unicHQ, will become more and more objects of curiosi** 
ty and conversaticm among the citizens at large. 
And the increased intercourse among those of dif- 
ferent states, will CQBtribule not a little to diffuse a 
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xautual knowledge of tbeir aftiiSf as this agiia vill 
,contribute to a genefal aaaimilation of tlueir auLnma 
and laws. Bat, with all these abatements, the tm- 
ainess oi federal l^pialation must ccuitiiiue so &r to 
exceed, both in novelty and difficulty^ the legisl*- 
tive business of a single state, as to justify the IcHag- 
er period of service assigned to those wha aie to 
transact it. 

A branch of knowledge, which belongs to the ac- 
quirements of a federal representative, and whioh 
has not been mentioned, is that of foreign aflairs. 
In reguiatlug our own commerce, he ought to be not 
only acquainted with the treaties between the Uni- 
ted States and other nations, but also with the com- 
xnercial policy and laws of other nations- Hq ought 
not to be altogether ignonmt of the law of nations ; 
fof that, as far as it is a proper object of municipal 
legislation, is submitted to the federal government. 
And, although the house of representatives is not 
immediately to participate in foreign negoctatkMis 
and arrangements, yet from the necessary connexion 
between the several branches of public affairs, thoee 
particular subjects will frequently deserve attention 
in the ordinary course of l^islation, and will some- 
times demand particular legislative sanction and 
co-operation. Some portion of this knowledge may, 
no doubt, be acquired in a man's closet ; but some of 
it also can only be derived from the public sourcea 
of information ; and all of it will be acquired to best 
effect, by a practical attention to the sul]gect, during 
the period of actual service in the l^^latuxe. 

There are other considerations, o| less importance 
perhaps, but which are not unworthy of notioe» 
The distance which many of the representatives will 
be obliged to travel, and the amngements xendeied 
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neoessary bjr that circumstance, iiiight be much movti 
serious objections irith fit men for this service, if U^ 
mited to a single year, titan if extended to two years. 
No argument can be drawn on this subject, from the 
case* of the delegates to the existing congress. They 
are elected annually, it is true ; but their reflection 
is considered by the legislative assemblies almost as^ 
a matter of course. The election of the representa- 
tives by flie people, would not be govejjmed by the 
same principle. 

A few of the members, as happens in all such as- 
semblies, wHl possess superior talents ; will, by fre- 
quent re-elections, become members of long stand- 
ing ; will be thoroughly masters of the public bu- 
siness, and perhaps not unwilling to avail themselves 
of those advantages. The greater the proportion of 
new members, and the less the information of the 
bulk of the members, the more apt will they be to 
fall into the snares that may be laid for them. This 
remark is no less applicable to the relation which 
will subsist between the house of representatives and 
the senate. 

It is an inconvenience mingled with the advanta- 
ges of our frequent electi(»is, even in single states, 
where they are large, and hold but one legislative 
session in the year, that spurious elections cannot be 
investigated and annulled^ in time for the decision 
to have its due effect. If a return can be obtained, 
no matter by what unlawful means, the irregular 
utember, who takei^ his seat of course, is sure of 
holding it a sufficient time to answer his purposes. 
Hence a very perpicious encouragement is given to 
the use of unlawful means, for obtaining irregular re- 
turns. Were eleetions for the federal legislature to 
be annual, this practice might become a very serious 

PED. TOI^ II. ' H 
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abuse, particularly in the more distant states. Each 
bouse is, as it necessarily must be, the judge of the 
elections, qualifications, and returns of its members, 
and whatever improvements may be suggested b^ 
experience, for simplifying and accelerating the pro- 
cess in disputed cases, so g^eat a portion of a year 
would unavoidably elapse, before an illegitimate 
member could be dispossessed of his seat, that the 
prospect of such an event would be little check to 
Unfair and illicit means of obtaining a seat. 

All these considerations taken' together, warrant us 
in affirming, that biennial elections will be as useful 
to the affairs of the public, as we have seen that they 
will be safe to the liberties of the people. 

PUBLIUS. 
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Br MR, yAT. 



The iitme Subject continued, with ft View to the ratio of Re* 
presentation. 

J HE next view which I shall take of the house of 
representatives, relates to the apportionment of its 
members among the several states, which is t9 be 
determined by the same rule, with that of direct 
taxes. 

It is not contended, that the number of people in 
each state, ought not to be the standard for regula- 
ting the proportion of those, who are ta represent 
the people of each state. The establishment of the 
same rule for the apportionment of taxes, will proba- 
bly be as little contested ; though the rule itself in 
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tbis case, is by no means founded on the same jirin- 
ciple. In the former case, the rule is understood to 
refer to the personal rights of the people, with which 
it has a natural and universal connexion. In the 
latter, it has reference to the proportion of wealth, 
of which it is in no case a precise measure, and in or- 
dinary cases, a very unfit one. But notwithstanding 
the imperfection of the rule, as applied to the relative 
wealth and contributions of the states, it is evident- 
ly the least exceptionable among those that are 
practicable ; and had too recently obtained the ge- 
neral sanction of America, not to have fouad a ready 
preference with the convention. 
: All this is admitted, it will perhaps be said : But 
does it follow from an admission of numbers for the. 
m'easuie of representation, or of slaves combined 
with free citizens, as a ratio of taxation, that slaves 
ought to be included in the numerical rule of repre- 
sentation ? Slaves are considered as property, not as 
persons. They ought, therefore, to be comprehend- 
ed in estimates of taxatiou. which are founded ou 
property, and to be excluded from representation, 
which is regulated by a census of persons. This is 
the objection, as I understand it, stated in its full 
force. I shall be equally candid in stating the rea- 
soning which may be offered on the opposite side. . 
' We subscribe to the doctrine, might one of our 
southern brethren observe, that representation relates 
more immediately to persons, and taxation mote 
immediately to property; and we join in the appli- 
t^ation of this distinction to the case of our slaves. 
But we must deny the fact, that slaves are consi- 
dered merely as property, and in no • respect what^ 
ever as persons. The true state cf the case is, that 
they partalce of both these qualiti^ ; being ccuosidtsr- 
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ed by ear laws, in scMiie respects, as persons, a&d im 
other respects, m property* In being coiiipelled to in^ 
bom; not for himself^ but for a master; inb^ngvmidi' 
ble by one master to another master ; and in being sub- 
ject at all times to be restrained in bis liberty, and chl»- 
tised in his body, by the capricious mil of his owner, 
the slave may appear to be deg^raded iircmi the human 
rank) «Bd classed with those irrational animals, which 
fall under the legal denomination of pn^rty. In 
being piotected, on the other hand, in his life and 
in his limbs, against the violence of all others, even 
the mastCT of his labour and his liberty ; and in be^ 
ing punisbable himself for all violence committed 
agdnst otheis ; the slave is no less evidently regard- 
ed by the law as a member of the society ; not as a 
part of the irrational creation ; as a moral person, not 
as a mere article of property. The federal constitu- 
tion, therefore, decides with great proptletj on 
the case of oiu: slaves> when it vfews them in the 
mixt character of persons and of property. This is 
in fact their true character. It i^ the ohamcter be- 
stowed on them by the laws under which they live ; 
and it will not be diluted that these are the proper 
criterion; because it is only under tJie pretext, that 
the laws have transformed the negroes into subjects 
of property, that a place is denied to them in the 
computation of numbers ; and it is admitted that if 
the laws were to restore the rights which have been 
taken away, the negroes could no longer be refused 
an equal share of representation with the other in- 
habitants* 

This question may be placed in another light It 
is agreed on all sides, that numbers are the best scale 
of wealth and taxation, as they are the only piopet 
scale of tqpresentaticm. Would tibe conTffiQtioiiJiave 
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beeu impartial or consistent, if tbej had lejected tlie 
slaves from the list oi inhabitants, when the shares 
of lepiesentation were to^be caloulated ; and insert- 
ed thCTi on the lists when the tariff of ooatribtitioas 
was to be adjusted? Could it be reasonably expect 
ed, that th6 southera slates would condui ina sjb- 
tem^ which considered their riaves in some degree 
as men, wh&i boidais were to be imposed, bat re»> 
fused to consider thesdi^ in the same light, when ad* 
vantages were to be conferred? Might not some sur* 
prise also be expreilsed, that those who reproach the 
southern stuties with the barbarous policy of oDmi* 
dering as property, a part of their human biethren, 
should themselves ccmtend^ that the govemment to 
which all the states are to be parties, ought to cdn* 
sider this unfortunate lace more completely in the un« 
natural Mght of property, than the vety laws of 
which they complain? 

It may perhaps be replied, that slaves are not in- 
cluded in the estimate of representatives in any €t 
the states possessing them. They neitheif vote them- 
selves, nor increase the votes of their masteis. Up- 
on what principle then, ought they tb be taken into 
the federal estimate of representation? Tn rejecting 
them altoge&er, the constitution would, in this res- 
pect, have followed the very laws which have been 
appealed to, as the proper guide. 

This objection is repelled by a single observa^ 
tion. It is a fundamental principle of the proposed 
constitution, that as the aggregate number of re- 
presentatives allotted to tJie several states, is to- be 
determined by a federal rule, founded on the ag- 
gregate number of inhaMtants; so the right of 
choosing this allotted number in each state, is to 
be ewEcised by such part of the inhaibttants, as the 
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itaie itself may designate. The qualifications on 
vbich the right of suffrage depend, are not perhaps 
the same in any two states. In some of the states, 
the difference is very material. In every state, a 
certain proportion of inhabitants, are deprived of 
this right by the constitution of the state, who will 
be included in the census by which the federal con- 
stitution apportions the . representatives. In this 
point of view, the southern states might retort the 
complaint, by insisting, that the principle laid down 
by the convention, required that no regard should 
be had to the policy of particular states towards 
their own inhabitants ; and consequently, that the 
slaves^ as inhabitants, should have been admitted 
into the census according to their full number, in 
]^ke manner with other inhabitants, who, by the 
policy of o^er states, are not admitted to all the 
rights of citizens. A rigorous adherence, however,' 
to this principle, is waived by those who would be 
gainers by it. All that they ask is, that equal mo- 
deration be shown on the other side. Let the case 
of the slaves be considered, as it is in truth a p&- 
^ul^ir one. L^t tihe compromising expedient o£ the 
constitution be mutually adopted, which regards 
them as inhabitants, but as debased by servitude 
Ipelow the equal level of free inhabitants, which 
zegards the slave as divested of two fifths of the 
man. 

After all, may not another ground be taken on 
which this article of the constitution, will admit of 
a still more ready defence? We have hitherto pro^ 
ceeded on the idea, that representation related to 
persons only, and not at all, to property. But is it a 
just idea? Groyernment is instituted no l^s for pro- 
tection of the property, than of the persons of in-i 
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dividtials* The one, as well as the other, theiefcne, 
may be considered as represented by those who are 
charged with the government. Upon this principle 
it is, that in several of the states, and particularly 
in the state of New-York, one branch of the go- 
vernment is intended more es{)ecially to be the guar- 
dian of property; and is accordingly elected by that 
part of the society which is most interested in this 
object of government In the federal constitution, 
this policy does not prevail. The rights of proper* 
ty are committed into the same hands, with the 
personal rights. Some attention ought, therefore, 
to be paid to property, in the choice of those 
liands. 

For another reascm, the votes allowed in the fe- 
deral'legislature to the people of each state, ought 
to bear some proportion to the comparative wealth 
of the states. States have not, like individuals, an 
influence over each other, arising from superior ad* 
vantages of fortune. If the law allows an opulent 
citizen but a smgle vote in the choice of his repre- 
sentative, the respect and consequence which he 
derives from his fortunate situation, very frequently 
guide the votes of others to the objects of his choice; 
and through this imperceptible channel, the rights 
of property are conveyed into the public represen* 
tation. A state possesses no such influence over 
other states. It is not probable, that the richest 
state in the confederacy, will ever influence the 
choice of a single representative, in any other state. 
Nor will the representatives of the larger and richer 
states, possess any other advantage in the federal 
legislature, over the representatives of other states, 
than what may result from their superior number 
alone ; aa &r, there£c»e, as their superior wealth and 



<#irigiit aagr jmtly. ^Mdb ^OeKi te .»^ ddviMls^it 
togfct 1^ be seca^ed^io tlmn ^by a supeiior s]|»i:eo£ 
f epredetitiiti(m. The oiew ^ ooBstitution i is, ^ ia .fbk 
tespect, materially diflierent bom the existing eon^ 
^deration) as w^ as^ from that of tUe United Netlir 
etiands, and other ftimilaT oemfed^racies. In m6h 
ot the latter, the efficacy <^f the iedeial lescJutions, 
depends on the subsequent aad voluntary resolutloM 
df the states composing tbeunion. Heade the &tates» 
tfion^h possessing an equal vote in«the public coun- 
<;lls, have an unequal influence, conespMiding Whh 
the imegual imjportance of these subsequent and vo- 
luntary resolutions. Under the prcqposed constitu- 
tion, the federal acts will take effect without the 
necessary intervention 6t the iiKUvidnal states. They 
trill depend merely on the majority of votes in the 
federal legislature, and consequently each vote, 
whether proceeding firom a lai^er or smaller state, 
or a state more or less wealthy or powerful, will 
have an equal weight and efficacy; in the same 
manner as the votes individually given in a state 
legislature, by the representatives of unequal coun- 
ties or other districts, have each a precise equally 
of value and effect; or if there be any difference in 
the case, it proceeds from the difference in the per- 
sonal character of the individual represeiitative, 
rather than from any regard to the extent of the dis- 
trict from which he comes. /. 4 

Such is the reasonings which an advocate tot tte 
%dUthem interests might employ on 4his eul^t : 
And although it may appear to be a litt^: strained 
in* some points, yet on the whol^I jnnst^cgaifeas, 
ihsit it fully reconciles me to the scale of sepieq^t- 
iatioi]^, 'which the convention have establishedL . 

In one respect, the estabMs]uttmt'el.aeoBlSlq^^mear 



.TOT 

Wu^JmJK ^tmmM v m ^mi tm^ont mUl-Jwra t veqr 
jNhitey effoct. As the sfieyougp of tlie oqdsus to li# 
obtained Iqr the eoagKsS) will necessarily depeiK^ 
in a coDsfatemhte degeee, oa tl^ dispoationi if not 
the^ixvopeutiaD of the states, it is of great impo(« 
lanoe that theatates abould £eel as little bias as poa* 
aible, to sirell or to leduoe the amount of their mua- 
h&B. Were their share of refaresentatioa alone to 
be sovemed hf this rule, th^ would have an in* 
ler^ in exaggerating their inhabitants. Were the 
ude to deoide their shaare of taxation alone, a contrary 
Imnpiarinn would prevaiL By ezt^oding the rule.lQ 
both objects, Uie states will have opposite int»»stSf 
which will control and. balance each other; and 
BBOduoe the requisite iay^rtiality* 

PUBLIUS. 
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The same Subject continued, in relation to the total number of 
the Bodj. 

1 HE number of which the house ot representative^^ 
It to comiat, lorms aaoCber and a very inlieiesling 
point of view, luider whkh this bruich of the fedend 
legidatuie may be oonlemplatecL Scuce any article 
indeed in the whole ocmstitution, seems to be rei>- 
daied asore worthy of attention, by the weight of 
chamelcc, and the apparent foice of argument, with 
iidbicb H hM ben aaaiiled« 

r£D*— -VOI^ JI. I 
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u The ^HmneS' exUUtod agauat U «fef tat, ( 
^mall a mimber of jqp Kwtn lativci, will be mn < 
ji!Ugp90itoij of the public mlieBeais; aeocmdisritiiail 
tbey will not posidM a pv^er knewifldge' of ikm 
JMtl eimuaatafiDOB af their nannttoiis connii^ntiilH; 
Ibitdly, that tl^y will be takeD boat that olaaitflf 
^tiaens which will aympathisM leatt with tiha &di* 
iags of the roass of the peopfe, and be most lil^ 
to aim at a permaneat elevalion of the few, am thjl 
jepnMiQQ c^ the many ; fourthlyi that defectipe al 
Ijte munber will be in the SxU inataiMe, it wiliha 
more aod moie disproportionate^ by the incipeai^ of 
the people^ and the obstacles whkh w|ll fumma^m 
corresfcmdent increase of the representotives^ 

In general it may be i^marked cm this snfe^QQ^ 
that BO. polkical problem is less susceptible of a 
lurecise solution, than that which relates to the numr 
her most convenient for a representalive legislap 
ture ; nor is there any point on which the poli^ 
of the several states is more at variance; whether 
we com|>are tlieir legislative assemblies directly with 
each other, or consider the proportions which th^ 
respectively bear to the number of their oonstitu^iti. 
passing over the difference betwe^i the aaiaUeii 
and largest states, as Delaware, whose most numev* 
«us branch consists of twa)ty-one representatively 
^d Massachusetts, where it amoimts to betwew 
Ibree and fopr hundred, a very, oonsid^iable diS^ 
fnoe is observable among atatea nearly efoaiiiiiipcii 
filiation, The^mimb^ of repieseiitativwaiin AeWk* 
q^x^ai^a, m not mc»re than one fifth ^. that im i/m 
state last mentioned. New-^Y^k^ whose. peimlatmi 
ta la that of Soitfh-Clarolina as sijL to<five,hast4ifikie 
9^re tbun ow thiid ef . the iiupbei 0f tef 
^^es. Aft great a dispaidty: fievaiis boNraen 



IwVtonqrivafiui, ibe r^pfesenlatfres do not beat a 
fttalci [propdrtioB to theU oonstilii^ts, tkan of ^me 
ior every fDur or five titottsand. Id Khode^lslnad^ 
Aey beiii « pioportioii ol at least one for everj thou- 
4md» And aotordii^ to the oonalitutfon of Geai* 
gby tiie f roportiim may be carried to one for evety 
lea eleelois ; aad huisI imayoidaUy far exceed dit 
l^fO^rtioQ ia any of the otker atal»B. 
' Mm^bm geseKd «ea(iark to be fiiade is, that tlie 
wM& b^ween the sepresentatives and the people, 
eug^ iMyt to be the same, vhere the latter are rtiry 
Mifter6nst as vrhme tiiey ate very tew. Wove the re^ 
pres^iMtives in Virginia to be regohited by the 
Jtast^hftd in Rhode*-l9laad, they would, at this time, 
anu^unt toi between £Dur and five hundred; and 
fiienty or thirty years lience, to a thousand. Oil 
the other hand, the ratio of Pennsylvania, if ap* 
]^ed to ihe state of Delaware, would reduce the 
representative assembly of the latter to seven ot 
d^ menihefs. Nothidg^ can be more &lIaciotis, 
ahBan to- found om polidcal calculations on aritfa* 
melical principles. Sixty or seventy men nia;|r 
heiBOfe pfoperly trusted with a given degree dl 
ptf#er, than six or seven. But it does not follow; 
liiBt six or sev^i hundr^ would be proportionably i 
hottar^positofy; And if we carry on the suppositiott 
tb A« op«ei»en thousand, tiie whole reasoning ought 
mbeimemeA* The tratb is, Oat in all cas^, « 
oQi<lalQ inuaber at least seems to be necessary, to 's<S^ 
HBBte'llie benefit^'of free consultation iind (fiscussion $ 
mS-tf^ li^trd against toe easy a combination for in^ 
^eper|»hrpofies : As on the other hand, the nunvfod^ 
ei||iieM.sioaito<be hept within a certain li^attt, tH 
(■Aes te>ar\Krid •ihe oonlMm and* ihtemperancc^ li 
multitude. In all very numerous assemblies, of 
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wtest the sceplfe flrdm I'^^cm: Hitd et^ery AtkeMM 
oitizeti been a Socrates'; every Atbeirfaa ass^mMf 
wtmld stBl have been a nwb. 
' 'It is necessary aSso to tecollettf hete, the obAerta^ 
tlons which were applied to Hie case 6f bienttlit" 
Sections. For the same teasta that the KmiieA 
pdwers of the congress, and the control of Ifie statCf 
legislatures, justify less ftequent elections than ^te. 
public safety might otherwise jreguii^; the utembers 
of the congress need be less numerous than if Ihe]^ 
possessed the whole power of legislation, land wem 
under no other than the dtdinary festndms of 16 Aer. 
legislative bddies. 

With these general ideas in our mimfe, let us- 
weigh the objections wiiich have beenatated irgtiiMti 
fte numlx^ of members proposed for the house of 
i^resentatives. It is said, in the first place, tliat fs^ 
^nall a number cannot be safely trasted with 'so 
much power. 

The number of which thb branch of the fegM^ 
tore Is to Consist, at the outset of the gov^mmeiK^ 
will be siity-fire. Within three years a ce&sus is to 
Be taken, i^en the number may be augmented to 
otite &r every thirty thousand inhabitants ; sid with** 
in every successive period of ten years, Ae census^tt 
to be renewed, and augmentations may oontisrae to 
be made under the above limitaticm. It Mil not 
be thought an extravagant conjecture, thait the int 
census will, at the rate of one for*ev«ry tfabty thou« 
sand, raise the number of representatives to at least 
one hundred. Estimating the negroes in the plcK 
portion of three-fifths, it can scarcdy be doubled, 
that the population of the United Sttktes will tqr^ 
that time, if it does not already, amount to three' 



kM«€if •. lepiaatQtetfves will aomiat to.two;lM]iidied;. 
wd of fifty years, to foupluiadied. Tlua i^ a Bum* 
befy idaob I jmiiuns'wiU put as, end ta 9U fe#is, 
tykiiig Iram tbe smiUness. of the body.. I ta]ce for 
gttatubtd lifie^ lAat I sliall, in aiw^xing the fouxth 
^IgectioB, heveafler sbour, tbat the nuQiberof xegie* 
amtmives will be aMgomftl^d, from time to time, in 
lliemMBer- provided bgr the constitution. On a 
contrary atfpposilion, I should admit the objectian to 
hure very great w«ight indeed* 

Thettoie ^uottion to be dbedded then is, whether 
the smallness of the numbcar, as a temporary ve;;ula- 
tion^ be dangerous to the pnblic liberty ? Whether 
anly-five members lor a few years, and a hundred, or 
two hundred, fcur a few more, be a safe depository^ 
for a limited and well guarded power of leg^islating 
Sot the Vnited States? I must own that I could not 
give a negative answer to this question, without 
fimt dbliteiating every impression which I have re- 
qeived) with i^ard to the present genius of the 
people of America, the spirit which actuates the state, 
legblatufes, and the principles which are incorpoxft- 
ted with the political character of every class of ci- 
Uzetm. I am ui^Ue to conceive, that the people <d 
tffcmeriea, in their present temper, or under any cir- 
oiimstanoeB which can speedily happen, will choose, 
9mA every second year repeat the choice, of sixty- 
five or an hundied men* who would be disposed to 
form and purswue a scheme of tyranny pr treachery. 
I ma. unable to conceive, that the state l^slatures, 
wibkh must feel so many motives to watch, and 
wiiinh possess so many means of counteracting the 
fadfral. Iqpslature, woi^l^ fail either to detect or to* 



^Hcdore tbiU thece m$ a;t ttoft tiflie%4iF^M.be Ui any 
diort line la tbe Umtod Sm«b, ifqr ifaLt]N&re^4ir «i 
ImDdred iMii» capiMe of BBooJMMEvttng timmmhtm 
to the ckoice oC the peoj^e at lurgeb vrlio wovU 
cither desuie Of cbtf«» withko the ihoctflpMeoCitof 
yean^to betray the soteom tsuuit CMWuitted Iftthanu 
WhaJtcbaogia of okc mo^t giiQw, tjun^ and AjMJac po* 
]Kuhitioa. of our oountjgrt n^ij i»io(liioe, rnpnies n 
fcophetic ^icit to declmfw which j»|Jq9S «» pf^t-^i 
my preteosioQs. But jjuUging bom the. ciwimfliii% 
ces now befeue u$, and from the piobabte >tate of 
them wUhina Bfiodemte period of time,, I nwt pio* 
sounce, that the Uhectks of America cannot he w^ 
qafe, in. the number of handft proposed by th^ Cedw^^ 
qan6titution« 

From what quarter can the danger proceed? Af/^ 
we afraid of foreign sold? If foieign gold oqui^ 
ap ea^ly copupt o^r li^xal rulers, and enable them 
to ensnare and betray their constituent^, how has it- 
happened that we are at thi^ time a free and iu^. 
pendent s^Ution? The congress which conducted ug. 
through the revolution, were a less nmnerous Jbodj 
than their successors will be ; they weiie apt chosen 
by, nor responsible to, their ft Uow-citizws ^t laiffge ; 
though appointed from year to year, and i:ecaUable 
m pleasure, they^ were generally continued for thi^. 
years ; and prior to the ratification of the fedeial spr 
ticles, for a still longer term ; they h^ld their coon. 
saltations always under the veil of sec^recy ; tih^ h(\4 
the sole transaction of our affaira with foreig;p na*;. 
tions ; through the whole course of the w^ th/sji - 
had the fate of their country more in |^|i; T?f ivlf i^ , 
than it is to be hqped will ^r^ \^A^,W^f^ 9H/^^ 
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inn isti HmKy i«^ b^ K ir p^ o s ed f ^tittt the me of odiet 
flMttB tlwEi "ttxtcto 'wmM not hAve been scrupl^^ 
¥m m9 IcHoir by kan)f expM«»0e^i;battte pticbHe 
tant nw mot betatyed ; nor b«s ebe pmftj of onx 
fttblio' coaneilB te tiis paiticulaf et^ sufleredy even 
iRN» die ^lUsfM^of eadamny. 

•IvtlMi ^iaoger appfeJhecitled from tlie other bmiiblies 
«f thfe^iKieial £«hnetiim«;Qt? But where are tlie meuA 
tobelBMiA 1^ the pieftideoit or the senate, or both f 
'nieirem^toifientsof ofl^, it is to be prei^ui^, tdtt 
wotj'm&i without a (yrevloiis eormption of the house 
of > rt ipic aft rit atives catmot, more than suffice for vetf 
4xKerimt pmposes : Their private fortunes, as they 
iltttst all' be Am^can citizens, cannot possibly bt 
sources erf danger. The only means then whiclf 
tliey can possess, will be in the dispensation of ap* 
fMtilii^ents^ Is it here that suspidon rests her 
ciMrgef Sometimes we are told, that this fiind of 
eormptiOh is to be exhausted by the pr^ident, in 
8tAduin{>: the virtue of the senate. Now, the fidelity 
of the other house is tp be the victim. The impro- 
bkMfity of such a mercenary and perfidious combi- 
nation of the several meaftb^of government, stand- 
ing on as different foimdations as republican princi* 
pies will well admit, and at the same time account- 
able to the society over which they are placed, ought 
alone' to quiet this apprehension. But fortunately, 
the constitution Imis provided a still further safe- 
gc^ard. The members of the congress are rendered 
inel^fble to any civil offices, that may be created, or 
ol^ wiiteh the eniohim^nts may be increased, during , 
^t ^ te i m of laieir eltetlon. No offices therefore can be 
dei^ dirt^ tlMretiBtlng medbers, but such as may 
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hbcAme tdcatit by oidiBary casmdiiESs ; Mct.t»« iip- 
pose thattbesi) would be suiteieirt lo puiaeliflsevffiir 
ptanfians-oftlie people, Mieeted Iq^tke fmfleiimah 
delves, is to^ lenounoe erery mle by-wMok evenlB 
oiig^ to be calculated, and to sufaitltiito an kxli!^ 
mmtnate and - unbounded jeakraiy, witii vbicb ' all 
reasoning must be Tain. The siiR^re ftkndb of Jir 
1)ertyi who give themsdreB up to the eitravaganoiei 
of this passicm, are not aware of the iBfuiy thfty do 
tiieir own cause. As there is a degiee of d^piayily 
in mankind, which requires a oerUun depee of ^ 
cumspeetion and distrust : so tho^ aie oUier qiiali- 
ties in human nature, which jurtify a certain pxtiqn 
of esteem and ccuifidenoe^ ftepuUican gmrea mneait 
][^resu]^oses the existeiiGe of these qualities in a 
higher degree, than any other ferm. We^ ike prot* 
t^nres which have been drawn by the political jes;* 
lousy oi some among us, iaithful likenesses of the 
human character, the inference would be, that there 
is not sufficient virtue among mmk ton sdf^vem^ 
Bient; and that notMi^ less than the c^iains of 
de^Kjtism, cim restrain them from deirtcoying asai 
devouring one another* 

PUBLIUS. 
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The lame Subject contmued, in relation to the siame Point. 

1 HE second charge against the house of re|»esttlta^ 
tives is, that it will be too small topossessra due 
knowtedge of Hie interests of it^ eonstftueiartit 
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■M tMm ofcyrflticm miAeatif i^oooeds &am. a tfom 
Ittdioa o£the poipoted uamfaer of iqp«MeoUtdvji«t 
^A the sMMt ext6Ht.<iitbft UniiedState% tbeauiOet 
Imfdt tb^ inhabitanlsy fad the di^eiNty of tb€«c 
HiteMstSy wilixMit tJdDBip iato view, at thesam^ ti«N^ 
tte ckcimslaiioes wt^icb w^U diatiaguiih the. pimf-^ 
gMB9 fioa ediet legblaUve bodieit th». best st^vrm 
tkmt oali be ^vtsi ta it wUl.be a bfief explaaatWii 
ef Aeie pettdiaffltieau 

vlt 10 a tcmnd anGkiimpoitsit [nQciple> that fJ^ aa^ 
faeaeartevli^na ^u^ht.to be anyiaiiited with tbe iiH 
teir«st$ and cmuauila>B9eft of his eonrtitwiitiL Bmk 
fllia pildctple can entend no foitherrthaa to thoaia 
cMctMstanee^ amd intecestato whaoh theaothority 
aaad eai^e of the repiesentatiTe relate. An ^aeraiifie 
of a vafriety <>( niaute aoid particiilaf o(]^tay vUeh 
d» heft lie within the cowqpass of legialatioQ^ is ooisk 
irfsteiit wtlh erery attribute necesMury to -a due peit 
ibrmanoe of the lefislatire trust, la-detenujoiog 
the exleAl of litf<»matioft required ia the exearoiia 
of a pairticiilar authority, reeomae tbea must bo 
haA to itie ob^eota witUn the porvievfr of that auK 
thoflty. 

What am to be the objects of federal legisktioii? 
Those whieh are of noat.importanoe, aod which 
teem most to require local knowledge^ are com* 
ai^x^, taxation, and the militia* 

A proper r^;ttlatioii of commaxse requires much 
Inlbrmation, as has been elsewhere reoiuirked ; but as 
br as this informatiofi relates to the laws, and local 
Mtuation of each individual state, a Tory Jew lepre* 
sentatires would be sufficient rehicles of it to the fe* 
ftoml omucBs. • i 

^^TaMlJgm^^wiil^omimi in a gKat measure, <^^ka- 
tks whieh ttfMLte lAvolred in tbfr vegutakkw ef 
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mmmefcut* flalurtbe piccediiig lemmkiA 9§fUtm- 
lite to thitobject As lur as it may ooofliBt ot ki» 
temtl coltectioDs, a aiote diflUsire knowledge of 
tke ciiM^iunsluioes of the atate Hiay be neceasftiy. 
But wiU not this also be possessed in suffieieDt de^ 
gvee by a veiy tew inteUigent men, difesively elee-^ 
tod witbin ibt sUte? Divide tibe laigest state inS^ 
Mi or twelve districts, and it wiM be fiound ilnif 
tlieie will be no peculfiur local inteiest in eitheri, 
whicb will not be within the knyiidedge of the te-. 
piesaitative of the distiict Besides this souioe oi 
infioAinatioo, the laws of the slate, framed by repie- 
aentativea from every part (^ it, will be almost of 
themselves a sufficient gii»ie. In every «tate them 
have faectt made, and mumt amtittiie to be made, re* 
gnlations on this 8at](je^ which will, in many caste, 
leave Uttte moxe to be. done by the federal legisk- 
tuxe, than to review the difierent laws, and reduce 
thfiminfeo one general aot« A skilftil individual in 
Us closet, with aH the local codes befExe him, might 
oomiale a kw on some subjeots d[ taxation fi>r the 
whole union, without any aid from oral inlbnmation ; 
and it may be expected, that whenever internal taxes 
B»y he necessary, and particularly in eases requiring 
unifocmity throughout the states, the more simple 
olgeets will be preferred* To be fully nensible c^ 
the facility which will be given to this biuoeh of 
fedcaral legisli^ion^ by the assistance of the stale^ 
codes^ we need only suppose (at a moment, that this 
or^apy other state wece ^yided into a number of 
pairtsi oaeh having ai»i exercising within itoelf a 
power of l^oal l^idli^on* Is it not evident tlmt a 
degree (^ local infc^mation and preparatory labour, 
WQ^d be found in the several volumes of thek pro* 
«e^liB£iib whUA^ would vay* muAh shoittn the^ 
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{HWf8<tf die general leglfthitare, and M^ef a M^eH 
flttJUer iramber of membos soffielent for it? Tb# 
federal coancils will derive great adrv^ai^tage boai 
aBotber circmnstance. The repfesentatires of eadi 
starte will not onljr brin^ with them a considerable 
Imaowledge of its laws, and a local knowledge of 
Hmx vespeetiTe districts; bot will probably in ^1 
€aaes have been m^nbers^ and m^ ev^i at the retf 
tine be meadiers, of the stale legislature, where all 
the kKsik informatkm and interests of the state are 
assenibled, and firom wheiKe they may easily be con* 
veyed by a yeiy few hands into the legijdatiire^«f 
Ae Ui»ted States* 

With r^urd to the regulation of the miHtia, ther^ 
me scmrcely any dscumstances in reference lo #hieh 
looil Icnowledge can be said to be necessary. The 
gemoral face of the country, whether moimtainotts 
erl^^most fit for tli^ opeiationsof infimtryor 
eavalry, is dmo^ the only consideratioii of this na^ 
ture that ean occur. The art of war teaches general 
IHnaci^es of organizaticm, movement, and disci- 
pUne, which apply universally. 

The attentive reader will (Uscan, that the wesoGth 
ii^ beie used» to prove the sufficiency of a mod^atu 
number of oq^esentadves, does not, in any respect, 
eontradict what was urged on another occasion^ 
wtdi r^aid to the extensive informatian which the 
r^tesentatives ought to possess, and the time that 
might be necessary for acquiring it. This infold 
nation, so far bs it may relate to local objects, is 
rendered necessary and difficult, not by a diffsrenee 
of Jaws and Icical^GiRmmstances withina single state, . 
but of those among different slates. Taldng each 
state by itsetf, its.laws afe the 8aaie,and ks interests 
but liole ^rmmfied^ A few men, therdbre, will 
possess all the knowledge re^oiiite for a j^ropierie^ 
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preseAtatioii of tb^Q. Were tbe iaieresit «Hi i^ 
CttiiB of ^acli iudivichial fitate i^erfectly simple audi 
luiiforai, a keowledge of them ia one fiurt "wotiM 
involve a kaowledge of them in eveiy otb^, imd 
the whole state might he <!oHipetently fepfeseotedi 
by a single aiember taken from ^my past 0[ H. Ott 
a ecmipariBoa of the (WSerent states teg^ker, we find 
a gveat dissimLarity in their laws, and in many otter 
'eivctimstanees oonhected wiA the objects of fedeial 
k^slatton, with sH of which the federal «q>resen- 
tatives ought to have soae acquaintance. Whilst a 
few xepresenfiitives, thereforey from each state, nay 
bring with them a due knowledge of their own 
state, every representative will have mudi infonna* 
tion te ac^pure concesning all the other states. Tlie 
ehanges of time, as was formerly remarked, on Hie 
eompaiative sitisatbn of tbe different states, win 
bave an assimilating tendexKy. Tbe eSbet M iiate 
OQ tbe internal affairs of the states, tftken singly, 
inii be just tbe contrary. At present, draie of 1^ 
states are little more than a society of busbandmex. 
Few of them have made much |>cog7e8s in <Cbose 
hvanclRs of industry, which give a a-arlie^aad com- 
plexity to the a&irs of a nation. Tbtse, 'bowe^'sar, 
will in all of them be the feoits of a ^toncad^ranceA 
populadon ; and will require, on the part of each 
state, a fuller iepi^entatian. The foiesigbt of Idie 
eonveoction has accordingiy taken care, Aat tbepio* 
gresB of population, may be accooarpanied wMb a 
proper increase of the representative branch of tke 
government. 

The experience of Grealr'Biitain, which presents 
to mankind so many poMtical Icsboib, bcrtli of the 
monitoTy and exenftbiry kind, and wbicb has been 
frequently consulted in tbeicombe'of dbete ]xb|uirie8y 
eenoboiatea tievenii^ of the veAeetionft wiiidiwe 



hlBveJQs$ andet The onmber of inhaMtnts in the 
imo Idmgdofms of En^and and iScotlaiid, cannot be 
stated St less than eiglit miUioQs. The repiesenta* 
tt^es oC these eight millions in the home of tom- 
SKMis, amount to five hundcad and fifty-eight. Of 
dtts wunbet^ oBe-ninth are elected by three hundbnod 
ffod iixty4oar persons, and one half, by five thou* 
sand seiren hundred and tweiJty-three persons*. It 
c^imet he supposed that the balf thus idected, aad 
wlio4o not even leside avong lihe people at lasgey 
Ofiua add any thing ^ther to the security of the 
ftd9fie gainst the government, or to the b^^iHiedge 
of their ciicumstanoes and interests in the legisSa^ 
tive^ouncils. On the contrary, it is aotorioin, that 
they are more frequently the representatives and mk 
struments of the executive magistrate, than the 
guardians and advocates of the popular rights. They 
might, therefore, with great propriety, be consider-* 
ed as something more than a mere deduction from 
the real representatives of the nation. We will, 
however, consider them in this light alone, and will 
not extend the deduction to a considerable number 
of others, who do not reside among their constitu*^ 
ents* are very faintly comiected with them, and have 
very little particular linowledge of their afiairs. 
With all these concessions, two himdred and seven- 
tyHDODe persons only will he the depository of the 
safety^ interest, and ha$>piness of ^ght millions } 
that is to say, there will be one representative only, 
to maintain the rights, and explain the situation, d 
Hvea^ff^igJxt thousand six kmtdred and seoenty oon* 
stituents, in an assembly exposed to the whole fdice 
si esficutiise influenoe, and extending its atth9Bity 

"^ Burin's FeUticia I^quUit|Qiii. 
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to every object of lec^blatioa within a nation^ wboatt 
tffairs are in th6 highest degree diversified and coo^ 
pifeated. Yet it is very certain, not only that a va- 
luable portion of freedom has been preserved undef 
tU these circumstancest but that the defects |n the 
Britfah code are chargeable in a very small propor* 
lion, on the ignorance of the legislature concerning 
the circumstances of the people. Allowing to this 
#886 the weight which is due to it ; and comparing 
it iniBi that of the hotise of representatives as above 
explained, it seems to give the fullest assurance, that 
« representative for every tUrti/ thousand inhabitanii^ 
will' render the latter both a safe and competent 
guardian of the interests which will be confided 
fbiti 
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TM sune Sul^eet eontiiitied^ in relati<m to fSbe mp pe mi tsndemcy of 
the Plan of the ConTention to elevate the few abore the miaj^ 

1 fit£ third charge against the house of representa- 
tives is, that it will be taken from that class of citi^ 
zens which will have least sympathy with the mats 
ci the people ; an.d be most likely to aim at an am- 
bitious sacrifice of the many, to die aggrandizemept 
d the few* * 

Of all the objections which have lt>een fxamed- 
against the federal constitution, this is perhaps, the 
most extraordinary. Whilst the objection itself is 
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levelled against a pretended oligaiohy, the ^m;^^ 
of it strikes at the very root of republican govem* 
ment. 

The aim of every political constitution is^ m 
ought to be, firsts to obtain for tulexfi men who pos« 
sess most wisdom to discern, and most virtue to pur- 
sue, the common good of the society; and in the 
n^xt place, to take the most effectual pxeoautionB for 
Jkeeping them virtuous, whilst they continue to hoibl' 
their public trust. The elective mode of obtaii^ 
ing rulers, is the characteristic policy of republican 
government. The means relied on in this form oi 
government for preventing their d^eneracy, are nu^ 
merous and various. The most effectual one^ is 
such a limitation of the term of appointments, as 
will maintain a proper responsibility to the people. ' 

Let me now ask, what tfaete is in the constitution 
of the house of representatives, that violates the 
principles of republican government ; or favours the 
elevation of the few, on the ruins of the many? 
Let me ask, whether every circumstance is not, on 
the contrary, strictly confooaable to theset prin- 
dples; and scrupulously impartial to the righto 
and pftidmkmM of every class and description ol 
€itizem? 

Who are to be tl^ electors of the federal re]^f#: 
atraotatives? Not the rich, more than the poor; not 
the learned, more than the ignorant ; not the haughty 
lieirs (tf distinguished names, more than the h^Mi^ble 
aons of otacure and unpropitious fortune. Th^ 
electois are to be the great body of the pcQple oi 
the United States. They are to be the same, who 
emetdbcf the right in eveiy state of electing the cor- 
i^pondi^t branch of the legia^lature of th^e st^te*. 

Wto are to b^ tha objects of popular choice? 



Mv#y dti^^tt wHoie merit mvf reootxattoid Iiim*^^ 
lhe> eateeot and confidaace o€ Jais ooumtxy. Nd 
^taalification of wealth, of birth, of religious .ittd^ 
or of GiTil prefesisioa, is petmitted to fetter the 
Jlstdgment, or dkuippcAit the iocUnatioii: of tlii 

If we consider the dittiatieii-of tile men oawhMi 
^ f «ee sufflrages of their feltoiv^iiAzMs morf ogu* 
Jer the ii^pieseittathie trust, we shall find it iatsoink 
kig every security which am he derisedt cr ^esiocd 
Ibr their fid^ty to their constituents; \ • . 

' In. die first {dace, as they will hare been distnii- 
gniiABsd by the preference of thek Idlow-citcDaasi 
weiareta presnm^ that, in general, «tl^ vffi^ Ik 
somewhat distinguiabed also by thoee qualitiis 
which entitle them ta it^ and which promise a i&»> 
dete^nd scnqpulous t^»ed to the nature of their \eii- 
grigemcrits. . j -. 

in the second place, they will enter iota the p^A^' 
He 'serviee under eircumstamces, which caD»^ &fl 
t» prodnee a teaqM>raiy affection at least to thek oeik- 
stitite0ts* There is to erery breast a lemibiUty Ho 
Claries of hoflour, dF f^vour^ of esteem, atvi of cott* 
fidence, which, apart from all consMeratfona of 4^ 
terest, is some pledge for grateful and bebeircdeiit 
liHlmisib Ifigratitude is a comia^n topic ofidodbum^ 
tton against human nitture ; and It must be coarik^ 
^, thAt Instittices of it are but tod fre^iMit arid 
fi^^rant,both in public %iid ill private llfe^ BM' flie 
tmiversaF^d Extreme IMign^tl^iA'whkfh ft iii6{]«yM» 
U its^ » iMtH)f of the* en^y and ph?ei^eiMe'df tile 
t^ontrai^ saitimeW. * '"'- •' "'^^ m.m, ■ jf 

Iktihe th»d pidK^e, fhdse tl«s^'^lri0h iM^'^^ferHW* 
prea^itatlve tahis cc^stttueilt^r^are styengmeQeAtbg^ 
motives c^ a more seIJ9ih'nAtfiire.r'* Ms^ |ni^ and 
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juMij tthtottli hm t^ a Scmm of 99/9mwmml^ wUfk 
dIrrotuB his pietefudoM, aad gives faiii^ a •ham ia te 
JttMmurtaud dialtQatt(Ni9. Whatever hope^ or jno^ 
JQQta n%fat to eaterlaiaiad by a teur a^prki^ ohtrao- 
4ns, it mivit saneialljr happea» that a great, piopoi- 
Hon ot the meu ikrinng timt advanceiMnt fnua 
Ihdi iofiiaottoe with the peoylay would have moie 
lo hope froa a peescrvatioa of thair fiivotir, thatt 
from innoratioiis ia the gararaaaDt aubvaraiya of 
Aa authority of the people. 

All these aecuiities> however, wouU be SoasA 
vtty iofuficieiii withoiii the restcaiot of firaquf at 
efectioos. Hence, in the Sourth plaee, the houff 
fif nepfesentativea is so oonstilated, as to an^p^oct ia 
1^ uembers au habitual reooUectioB of thm <topei^ 
4aiioe on the people. Before the 'seotiaieiit^ ia»- 
pressed om dieir miads by the mode of their eleven 
lion, can be effaced by the exercise of power, thaf 
will be compelled to antioipate the momoDl whea 
their poww is to cease^ when their exerciae of it is 
lo foe teviewed, and when tb^ must desoend to the 
ievel from which they were raised ; there for ever 
|0 reraaiii^ wiless a faithful discharge of their trust 
ihall have established their title to a renewal of it. 

I will add, as a fifth ciroimstance in the satoataoa 
ef the house of repiesentativea, leatmiaing tihaat 
fkma. oppresaive measures; that they can make tm 
law whioh will not have its full operation on thaw- 
scivea and their friends, as well as on the great mass 
af the society. This has always been deemed one 
af the atrongeat bonds by which human policy can 
eonnect the rulers and the people togethei. It 
aieaies beawaea thesa that eommmiicm of interest, 
audi syaq^athy of sentiments, of which few govecor 
meats have ftirnished ejamples ; but without which 

FED . VOL. II. L 
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he asked, what is to restrain the hotise of ^fepfcsm^ 
iuAvtiA ttom DtiaMds^ iefcai dttoiarinnlttons iiiilan>iir 
i>f llie'aiA^Iv«8,«iid a imi:tidiilu«elai^ the aooie^t 
Fansireir^tbe gmitt» of tbe whole qrattm^ thesis 
tiireof Jost dfid'orasltoutjmnl lairs9atidt above ai^ 
Ae vj^aat aod^ madl j q^M( which actuates dat 
people of- Aoierioa; a^sj^tt wfaicbiiofttrishca dtedoiH^ 
4iKlintelttnii»«iiiBishedbyit^i ^ 

"If this spirit shall evei be :so fin dsbasailt aa It 
tolerate a kw »ot obligatoiy on .the lesnlftture» aa 
%ttf| as on the people, the people- will be preparai 
4fto tolerate anj thing but iibertjr. 
•) SttohwiH be the -Teiation between. the hoi«e of 
vepresentailhreaaAd their- ooostitiients* Ou^tg^gaA- 
^toiie, InlMSBt, ambitfoo. itself, are the CMis bf which 
'Qmfy^ wiU be boond to^ fikielity and sympathy with 
Ihegfeat mass of the people. It ia possUiIe that 
these may all be insnffieient, to contrdL the oapnta 
tind wlokednan of men. But are they, not all thai; 
-go^mment will admit, and that bum#n pmdenot 
MkOk dei4se? Are they not the genuine^ and the oha- 
tacterififtiei HieanSf by whieh republiean govetma^mt 
provides for the liberty and happiness of the peeqile? 
Am they not ithe identioal means <m which ev^ry 
-state gercrnneat in the union relies Sot the attaiflir 
mmt of these impoxtai^ettdsP WJiat then are w^ ta 
•mKi^itend 2^ the olqecfeioa which this pa^er hfn 
erasbsted? What are we to say to the men who pro* 
£asB themoBt iaming^ seal to£ r^ublican govemme^lU 
yet boUly impsadi.tha fandaaieiital {^iqciyiie of 1(| 
wha^pgetoid tobe ohampioQa.&» jljie right aiMlrjOv^ 
eapatnty of the /people ite.fihoQSQ.thfar . own ^mi^^m 
yet maintain that they will prefer those only wtR 
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^riltiiuwiiiiiiily wd inbUiUy lieteyitkt tMl^M^ 

atttedtotbeaBi? . ni 

•^ Woreiheolijeotiottio be leid fef, oiM^irbalvtfl 

AUt 86011 tbe iKxhriMnribed by tiie comtiteitiqp Soi 

ike chcaamwS lepreieiitalifes^ te'ooold. siivpoiejM- 

iMog toss, tkm tiut mme tmmmfmskie qm^St^ 

IteD otfKOfKttywm mmued to Ihfi i^^ht ofsuffrasw 

M Ibst the riglit of cUgiinUly was limited to.fei;- 

80IIS of particular fiEunUtes of CoiteDafi; ot at:ifait» 

tiiat the BUde pvesoribid hy the state eoDStitutiois 

was, inispoffie respect or otfaer» very groidy.ctewal^ 

from. We have aeen how iar amk a aoM^ 

flttion would err, as to the two- first pcwto^ iN«c 

wottM it, in fact, be less etnooaUB as fo -tlie.ilasl* 

Theonly differraoe dHooveraUe faetwcaa Iheitiw 

MMs is, tlAt each repiesetarive oi the United 

States win be eketed hy fiveor six theusaad oMh 

itelte ; whilst, ia the indiridual states,. Ae ekctiM 

efa representative is left to about as nmiy Jbvndred. 

Will it be pretencted) that this dilBreienoeis sufiicieQt 

td jastiff an Attachment to the state /goveioJttaBtat 

and an alAorrence to the federal govemawotK It 

this' be the point on whidi the objeolioa torwi4it 

d^Mrves to be examined. ^ 

Is it supported by reakcmt This cannot -be a«id, 

Without maintaininf , fhalt five or six theusand^citi- 

ttos aafe less capable of chodsins^ « £t ropiestotadcw, 

^ moie liable to be corrupted by an unfit qim), dMi 

five or six hundred. Reason, on the contiaiy^reft* 

slires tis tb^, as in so gieata monber^ a fit lepresenta- 

trve woiddbe most likely to be foond; so theehoioe 

#o^ld foe less lUcely to be dtvetted {rum him, fay 

fl^ilitrij(ues ctf the ambitiDUs, or the bribes of /tlHi 

Is tlM ccnseqnence from this doctrine admiaible? 



JfipeqHf tteA4iK»i^ obi tmdmBA^^MMmmmm 
wmy at oao. jointly exercise iheif i%lit ^ti iiiimp^ 
«Hidl'We mt deipiKe the people «f 4he immiiiate 
ebctm ^4bA ipiMits wirftMi^itif nciyi initaoo^ 
wliefe *1|^ admkdtttatioQi ofjitlK f:fyY«iiniiaDt dam 
m&t t&qjiSM4m aMnjof* tiMii at wiU/aaigiiBt tDoni 
^4]ia*QMiborof eitisi^at? j 

It^Aedootriiiowanaititfid iqr/ocirs/ ItirasdKnn 
^ tb^'la^ IMipatv tlMt the seal j^piesoQtaCion m tte 
MdtiA iiimmid commons, very Utile txcooedt tilt 
^mpttftionof one £Mr efmy tUxty dumsand tafaajbi^ 
tmiM. Memdm a vmivt^ of poverfol causes, oof: ^st 
Wmg hme, and wlrieh favow in tfaat countty tlaa 
fmt&mmm of. Bank aod wealth, no penon is eligpHile 
i0 a rqpretaitcliTe of a eounty, unlets be p o wo aa c t 
leaJ eatate of the dear raliie «f m. huodf ed pouocb 
ateri^ par year; iK>r of a itity or boisougb, untesB 
iia^pdssetacs a like estate of telf that aufioal valuer 
Xo tliit j^iudifieatioM, ou the part of the county re^ 
pimmitativea, it. added another <m the part of th^ 
fcmiiy alaotoa, which realraint the right of suffirago 
|o pemfiiBs having a freehold csiata o( the annual 
value of more than t^renty pounds sterling, aiocoi^ 
ing to- the pretait rate of mcmey. NotnrithslnQdnif 
^b(m wlfaTDHiiribJb ciecttBMtances, and natwithataad*. 
ms notike very unequal laws in 4}^ British oade,aft 
mDi9f^ )m laaid*. thai the tepf^esentativea of the aa^ 
tion htsm ekvwied the few» on the ruins of tli» 
]|wy# .'uj .. 

.. BtifrdmaifleA n^i r^aoit to foreign experience cit 
Ihisairi^t OuriowB' is explicit aeddeoisive^ The 
4i»lBtoa ini Jf eai»JHampihtre, in which the senatoii^ 
aae ehoriensifliniediately fagr the pecf^le, areneariyiai 
)a«9e2£ttiwiU be necessary fof her representadt^qfikiit 
tl^. cwgnat^ ^Uiose^of Maasachuaeila mm imget 



of Nen^Yorki stiU more m. in the ktot sUte, tlte 
mcBibeiB of osseaihly, for the oitiei tnd «witles 4fl 
Nmf-YatknA AlboBy^ orar eiaoiml kf yety Metfly 
at many Yoterv aswUl bo «iilMed to a mfteaemtm^ 
Ifane ia tin MDgieas, cakniBtlAg on Hhx^ maiieHi^ 
nxtj'&ye representativei oidy. It aakerim dUtofb. 
anes, duit ia thtae aenatarial diitiu«8 aBd eoteiiety 
a nioaber of tepnenlalives :afe votad for by eadi 
Sector at the same tiaie* if the same electoia, at 
Hm saane tiaie, are eiqpable of chooiiB;; four or §¥% 
npvetoatativoS) tlray caanot foe incapable of chooai^ 
ittg one* PennayWania k an additional eaaumfHHK 
Soiae of her coiinties, whioh eleet her atate r e p o ft 
aeotati^^es, are almost as large as her districts will be 
by which her federal representatives will be elected. 
The city of Philadelpiilais^ apposed to contain be- 
tween fifty and sixty thousand souls. It will, ther^ 
fore, foim nearly two districts for the choice of f^ 
deral representatives. It iocms, however, but o«| 
eounty, in which e\ery Sector votes tos each of ifa 
lepresentatives in the state l^islature. And what 
nay iqppear to be still fiore directly to our purpose, 
tiie whole city actually elects a shigie member for th^ 
eie(»itive couticil. This is the ease in all the other 
eevBtioB of the state. ' i 

Are not these fticla the most 'Wtisiietorf 1»rooti 
of the fallacy, which has been employed qilAUst tb# 
branch of the federal government under consi^Mi^ 
tkm? Has it appeared on trials that tibe aenatiNi^oC 
litew-ijiampsfaire, MassaohuaettB, and New York ; «0f 
the ejceeutive ccmncil of Pennsylvania } 'or the iQeiB« 
bars of the asseof^blj in the two last elites, hmve h^ 
t^yed any peoidiar disposition to sacrifioe the miui^ 
to the lew; 49 ave in may reqpectlefti wovthyof tbe^ 



^aees, IMuti tiie repred^^latiTes and miNJbtfiiieil^i^ 
pointed in other states, by very small dtVisicMs of 
tbepeof^? .1 

' But there are easea of a stcoi^per G(HHpl6xiini».lluai 
joy whioh I have yet quoted. One hiwich oCttha 
le^latoie of. Coimectk^it is so ccnatilaited^ tUt 
aaeh member of it is elecied by the whole statiitf 
So iff the governor of that staite, of Hassachosetts^ 
iSiA of this state, and the {oesident (rf New*iiamp* 
shire. I leave every man to decide, whether ibm 
leBtilt of any one of these expcnrfaaents eanfae said 
to countenance a sospieiqq, that a difluBitie modo^ 
ehoosm? repies^itativaB of the people tends to elon 
vtKe traltOKy and to undermine the puhHo liberty^ 

PUBLIUS^ 
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The same Sabjeet eontinuedy in relation to the future an|;meiitatioU 
of the Members. 

1 HE remaining charge against the ho^iae of rc^e^ 
sfetf atives, which I am to examine, is grounded on 
af 'suppositioh that the nuihber df mtoibers wttfindt 
fe^ augmfeht^ from time to tiitie, as thi^ jprp^^^'bt' 
populafion' may demand. ' 

1% hak beeh admitted that this objectJ&W, if Vdff 

sopported, woiild have great w^ght. Thfe ftttbWfc^ 

obsei^Mtions will show, that, like most'othto tbffeo- 

* ti6tts"agalnst the constitution, it can loniy ^rocHfe* 

&om ft parrtal view of the 9ubjei[^ ; 6r fit»a ii ^i^iUf 
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^R^f2b4isa«loui9 and diii%aBb e^ery olgooi wMck 
it beholds* 

1. Those who urge the objection, se^od mxt to ha^% 
noolleoted^'tlnt the fedeial oraistilution will ncH suf- 
fa by a tcDBifmrison with the state constitutioQSy m 
the setQtity pnmded for a. giadual augmentation of 
the fiumber of representatives. The number whi(^ 
ISito pievail in the finit instance, is declared to b# 
tQmpoiary.' Its dnmtioa is limited to the short teroi 
«f' thrae yeais. 

t WitMn.eirery ^iccessive temi of ten years, a ceiv 
^na^ inhabitants k to be s^peated. The unequivo- 
aal obgeots of tb^aeregulations are,. first, to re-adjusti 
firopitiide i» tinie, the apportionment of repi;a9eB^ 
tives tQj;i^e. number of inhabitants ; under the single 
exception, that each state shall have one represent 
tative at least : Secondijr) to augment the number of 
representatives at the same periods ; imder the sole 
limitati(m, that the whole number shall not exceed 
one for every thirty thousand inhabitants. If we 
review the constitutions of the several states, we 
shall find that some of them^sontaiu no determinate 
regulations on this subject ; that others correspond 
pretty' much oh this point with the federal con^tu- 
ticm ; and that the most efi*ectual security in any of 
Hxwit is resolvable into a mere directory provi«top. « 
2..J^,iaj as experienee has taken place on. this 
ittbje^ a.giadual increase of representative^ u^d^ei^ 
^e stjj^te constitutions^ has at least kcjpt pace wit)|iv 
that of the constituents; aiKi it appears that l^efbrr^ 
aneu:.h9jre.Jbt^^ 98 ready to^concur in such mi^u)C(ps, 
«9rj^be letter have Xn^en to call for Uiem. 

..^a^^^Tl^i? is^,pefiwJiarity in the fedei^ ^qprtitwr, 
Ijfaift^wJjiiqh.^^res a wgteiwWl attentiPu4«w,a.nMjgjp. 
ritfr.l^t)i pi .^.people i^id o£ tboU r^ei^ieatfttiK^, 
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A9««[^«titalioiialai;^^iaratiitkmof thelatte The 
peculiarity lies in this, that one branch o£ the legi&*^ 
tetttce is a lepieseiiUtioD of eitizms ; the other o£ the 
states : la the former^ consequently, the larger states 
will have most weight ; in the latter, the adv^antage 
will be in favour of the sjoaller staites. From this cicf 
eun^lanoe it may with certainQr be inferred, that the 
larger states will be strenuous advocates for iocceas* 
bag the number and weight of that part of the l^gi^ 
lature in which their influence predominates* And 
it so happens, that four only of the laciest will hav^ 
a majority of the whole .votes in the house of fepve^ 
sentatives. Should the representatives or pec^le^ 
therefore, of the smaller states, oppose at asy time a 
reasonable addition of members, a coalition of a very 
few states will 'be sufficient to over^^rule the opposi^ 
Hon ; a coalition which, ncrtwithstandi]^ the rirafr 
ship and local prejudices which might prevent it oa 
ocdinary occasions, would not fail to tAe place^ 
when not merely prcra^^ted by common interest, bat 
justified by equity and the principles of the ooastiii 
tntk». 

It may be alleged, pearhaps, that the senate would 
be prompted by like motives to an adverse coaliticm { 
and as their concurrence would be indispensablcy the 
junt and constitutional viewe of the other hraach 
Bight be defeated. This is the difficulty which has 
probably created the most serious appiefaensions te 
the jealous friends of a immesous repcesentatiofk*-* 
Fortunately it is among the diffieuUies which, e]> 
istii^ only in appearance, vaniah om a elese aad.ao» 
curate inspeetton. The foUowii^ reAections mil, H 
I mistake not, be admitted to be oowlttslve and sa^ 
Ipel^ry on thia point. > ' 
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Notwitlistanding the e^ual ftuthcMitf-WMbb Wffl 
Aubsist between the two houses on all legidative sithh 
jecls, except the originating 6i moh^-bSHs,* it cdiidol 
be doubted, that the hoiise composed of the greater 
nambeis, when supported l^ the more powerful statesi 
and speaking the Imown aid detenoiiied sense trf a 
imgoiity df the people, wUl have no small tdvanti^ 
in a question depending on the comparative finanesa 
of the two houses; 

This advantage must be increased by tl^ consci- 
ousn£i9s felt by the saiae side, of bdng supported iii 
its demands, by right, by reason, and by the constir 
tution ; «nd the coisciousness^ on the opposite sid% 
of ccmtendif^ against the £3ine of al| these solemB 
considemtionsk 

It is fiMher to be considered, that in the gradation 
between the smallest and largest slates, there are 
several which, thoi^h most likely in general to so- 
vmge themselves atmong the former, «re tep little t^ 
moved in extent and peculation from the latter, t9 
second an opposition to their just and legitimate pi^ 
tensions. Hence it is by no means certain, diat ft 
m^joritjr of votes, even in the senate, would be un- 
Inendly to proper augmentations iu the numbar of 
representatives. r 

It will not be lookiii(g too far to add, diat the smi^- 
tors from all the new states may be gained over -to 
the jmt views^^f the house of representatives, by afi 
expedient toe obvio«s to be overlooked. As thesf 
states willy for a great length of time, advitnce^in po^ 
pulatibn ii4th pectliar rapidity, th9y will be inief- 
«sted in frequent reapportionments (A. the 'lepc^pen- 
tati^^ea- to. the^mcml^er^ of iuhabitaats^ T^e'lai^e 
states, therefore, who will prevail iAthe<hoiiseef i;^ 
presentatives, will have nothij;^ to do» but to mate 
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.re-aj^rtionments and augmentations mutually con- 
ditions of each other ; and the senators from all the 
most growing states will be bound to contend for the 
latter, by the interest which their states will feel in 
the former. 

^ These considerations seem to afford ample s^urity 
t>n this subject ; and ought alone to satisfy all the 
doubts and fears which have been indulged with re- ^ 
gard to it Admitting, however, that they should all 
be insufficient to subdue the unjust policy of the 
smaller states, or their predominant influence in the 
councils of the senate ; a constitutional and infallible 
lesource still remains with the larger states, by which 
they will be able at all times to accomplish their just 
. purposes. The house of representatives can not only 
refuse, but they alone can propose the supplies requi- 
site for the support of government. They, in a word, 
hold the purse ; that powerful instrument by which 
we behold in the history of the British constitution 
an infant and humble representation of the people, 
gradually enlarging the sphere of its- activity and 
importance, and finally reducing, as far as it seems to 
have wished, all the overgrown prerogatives of the 
other branches of the government. This power over 
the purse may, in fact, be regarded as the most com- 
plete and effectual weapon, with wliich.any constitu- 
tion can arm the immediate i*epresentatives of the peo- 
ple, for obtaining redress of every grievance, and for 
carrying into effect every just and salutary measure. 
But will not the house of representatives be as 
much interested as the senate, in maintaining the 
.government in its proper functions, and will they 
not therefore be unwilling to stake its existence or 
its reputation on the pliancy of the senate? Or if 
such a trial of firmness between the two branches 
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itrere hazarded, would not the one he as likely first 
to yield as the other? These questions will create do 
difficulty with those who reflect, that in all cases, 
the smaller the number, and the more permanent 
and conspicuous the station of men in power, the 
stronger must be the interest which they wHl indi- 
vidually feel in whatever concerns the government. 
Those who represent the dignity of their country in 
the eyes of other nations, will be particularly sensi- 
ble to every prospect of public danger, or of adishq- 
liourable stagnation in public affairs. To those causdi 
we are to ascribe the continual triumph of the Bri- 
tish house of commons over the other branches of the 
government, whenever the engine of a money-bill has 
been employed. An absolute inflexibility on the side 
of the latter, although it could not have failed to im 
volve eveiy department of the state in the general 
confusion, has neither been apprehended nor experi- 
enced. The utmost degree of firmness that can be 
dis^played by the federal senate or president, will not 
be more than equal to a resistance, in which they will 
be supported by constitutional arid patriotic princi- 
ples. 

In this review of the constitution of the house of 
representatives, I have passed over the circumstance 
of economy, which, in the present state of affairs^ 
might have had some effect in lessening the tempo- 
re numl:^r of representatives; and a disregard of 
which would probably have been as rich a theme of 
decl^tDfnatlon against the constitution, as has been 
fomished by the smallness of the number proposM. 
r omit also any Remarks on the difficulty which might 
be found, linder present circunistances, in engaging ' 
ikvthe f(^eral service a larger number of such cha- 
racfers a| the people will probably elect. Oneobser-' 
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vation, however, I must be peimitted to add on tlite 
aubject, as claiming, in my judgment, a very seriovto 
attention. It is, that in all legislative assembfies^ 
the greater the number composing them may be, the 
fewer will be the men who will in fact direct dieir 
proceedings. In the first place, the more immeroiis 
any assembly may be, of whatever characters com- 
posed, the greater is known to be the ascendency of 
passion over reason. In the next place, the largto 
the number, the greater will be the proportion of 
membeis o£ limited information and of weak capaci- 
ties. Now it is precisely on characters of this de^ 
scription, that the eloquence and address of the few, 
are known to act with all their force. In the an- 
cient republics, where the whole body of the people 
assembled in person, a single orator, or an artfal 
statesman, was generally seen to rule with as com- 
plete a sway, as if a sceptre had "been placed in Mb 
single' hands. On the same principle, the more mul« 
titudinous a representative assembly may be render 
ed, the more it will partake of the ipfinnities inci- 
dent to collective meetings of the people. Igno** 
ranee will be the dupe of cunning ; and passion the 
Slave of sophistry and declamation. The people can 
never err more than in supposing, that by multiply^ 
ing their representatives beyond a^certein limit, they 
strengthen the barrier against the government of a 
few. Experience wUl for ever admonish them, that, 
on the contrary, after securing a student mmber for 
the purposes of safety y of local mformation^ and of dif- 
fusive sympathy mth the xuhok society j they wiU cbmn 
teract their own views by every addition to Uieif 
•representatives. The countenance of the govern- 
ment may become more democratic; but tiie soul 
that animates it will be more oligarchic. The ma- 
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cbine will be enlarged, but the fewer, and often the 
more secret, will be the springs by which is motions 
are directed. 

As connected with the objection against the num- 
ber of representatives, may properly be here noticed* 
that which has been suggested against the number 
made competent for legislative business. It has 
been said that more than a majority ought to have 
be^i required for a quorum, and in particular ca»es^ 
if not in all, more than a m^rity of a quorum (ot 
a decision. 

That some advantages might have resulted from 
such a precaution, cannot be denied. It might have 
been an additional shield to some particular inter- 
ests, and anothei obstacle generally to hasty and 
partial measures. But these considerations are out- 
weighed by the inconveniences in the opposite 
scale. In all casesi where justice, or the general 
good, might require new laws to be passed, or afc^ 
tive measures to be pursued, the fundamental princi- 
ple ot free govemnftent would be reversed. It would 
be no longer the majority that would rule; the pow- 
er would be transferred to tie minority. Were the 
defensive privilege limited to particular cases, an 
interested minority might take advantage of it to 
screen themselves from equitable sacrifices to the 
general weal, or in particular emergencies to extoit 
unreasonable indulgences. Lastly, it would £icili- 
tate and foster the baneftil practice of secessions ; 
a practice which has shown itself, even in states^ 
where a majority only is required ; a practice sttb- 
varsive of all the principles of order and regular go« 
vernment ; a practice which leads move directly to 
public convulsions, and the ruin of popular govern- 
ments, than any other which has yet been display- 
ed among us. PUBLIUS. 



86 THE FEDERALIST. 

NUMBEft UX. 

Mr MX. HAMILTON. 



Coneerning tKc Regulation of Elections. 

The natural order of the subject leads us to con- 
8ider> in this place, that provisaon of the constitu- 
tion which authorizes the national legislature to 
regulate, in the last resort, the election of itiai own, 
laembers. 

J[t is in these words : ** The timeSf places^ and wmwk 
^^^ner of holding dlections for senators and repres^i- 
<« tatives, shall be prescribed in each state by the. 
" legislature thereof; but the congress may, at any 
" time, by law, make or altar fuch regulations^ ei- 
" 9^pt as to jdace$ of choosing senators*.** This 
provisipn has UQt only been declaimed against by 
those who condeoin the constitution in the gross ; 
but it has been censured by those wha have objec- 
ted with less latitude, and greater moderation; and, 
in one imtaace, it has be^i thought exceptionable 
by. a gentleman who has declared himself the ad- 
vocate of every other part of the system. 

I am greatly mistaken, notwithstanding, if there 
beany article in the whole plan more completely 
def^jsible than this. Its propriety rests upon the 
evidence ^f this pkin pi^position, that eveiy go- 
vemment ought to contain in itself the means of its 
own presewation. Every just leascmer will, at first 
sight, approve an adherence to this rul^ in the work 
of the conveotion ; and will disapprove every de- 
viation ix^m it, which may not appear to liftve^beeu ' 
dicfa^^. by tie necessity of incorporating into the' 
* HtGUuae, 4th Se«tiQ& of tbB lit Article* « " "^ : .» 
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work some particular ingisedicHri;, with which a rigid 
-conformity to the rule was inoompatible. Even in 
this case, though he may acquiesce in the necessi- 
ty, yet he will not cease to regard a departure from 
so fundamental a principle, as a portion of imper- 
fection Ji^ the system which may prove the seed of 
ifuture weaksess, and perhaps anaichy. * 

It will not be allied, that an dection law could 
have been, framed and inserted in the constitution, 
whkh* would have been applicable to every proba* 
ble change in the situation of the country ; and it 
will, thevefor^ not be denied, that a discretionary 
power over elections ought to exist somewhere. It 
will, I presume, be as readily conceded, that there 
were only three ways in which iMa power could 
haye been reasonably ovganixed ; that it must either 
have been lodged wholly in the national legisla^ 
iure,^r wholly in the state le^latufes, or prfmarily 
in ihe latter, and ultimately in the former. The 
last mode has with reason been preferred by the 
<X}nvention. Th^ have submitted the regulation 
'of .elections for the fedaral government, in the fir^ 
instance, to the local adninistmtions ; which, in oi^ 
dinary cases, and when no 'improper views prevail^ 
may be Ix>th more conveniect and more satfe&ctc^t 
but they have reserved to the national autbdriQr a 
right, to iij^terpose, whenever extraordinary circusoN 
stances might render that interposition necessary id 
its safety* 

Nothing can be more evi(tent, than that an ex- 
cinsive power of regulating elections for the nation* 
al government, in the hands of the state legisla* 
tures, would leave the existence c^ the untbu en^ 
tirely at their mercy. They could at any ftlomeftt 
annihilate it, by neglecting to provide for the choice 



^^isdld to ildiiiiiilfltef tto iffidra. £t is to li^te 
|itii|K)S6 to fliiy, that a neglect or 'dmis^n of this 
KnS wouW not be likely to take tdaoef. The eon- 
l^tptipiml Qcfli0l&Uity of ^e thmgf without bq equi- 
valent Ifol* the risk, is aH uaanswemble objectioriw 
Kof has any satisfactory xestaoa been yet a86i|;nefl 
£>r incurring that r&k. The extravagadit surmises 
^ a di^Btjp^red jealousy, can neriir be dignified 
^th ^at character. If we are in a humour to 
presume abuses of power, it is as fkir to presoine 
fteoi on the part of the stalie governments, as oa 
the part of the general governmeot. And as it is 
flore consonant t6 the roles of a just theory, te 
introst the union with the care of its own ^dst- 
Mce, than to transfer that care to any other hands % 
if abuses g£ power «re to be luusarded on the 
oite side or <m the other, it is more rational to 
hazard th^ where, the power would naturally he 
p&ced,thftn where it would unnaturally be plac^.^ 
^^ijiqpfode m article had been introduced into thfe 
Constitution, empow^ng the United Slates to tb- 
pihti^ the elections for the particular states, woidal 
liny toaii have hesitated jbooohdemn It, both as an 
Itfiwarranteble transposition of power, andasa^prrh* 
lo^tatei ^igine for the destruction of the state go* 
Temmenta? The violatiDa of principle, in this casrf, 
would hareVx^uired no%!imimmt; find, to aii'mv* 
fiasBed observer, it will not be less appar^it in the 
project 6f subjecting the existence of the national 
^oV^mment, in a simila^r respect, td the plea^r^ ci 
fee state governments. An impartial view of the 
Hlia^r^cannQt fail to re^ijdt in a( conviction, tiiat eadii 
dir fkr ss pcM^bte, ought to depend at, itmtt for ito 
0w'h:jtt^s€grvatfoh.' ' - ^ -^t 
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« 'Amm dhj/oetSioa to tim positbn, jU w^ fe».]tmai»» 
^9 that the couilitution of the national aviate* woiM 
ii^volve in its full extent the danger which it i| 
suggested might flow txom an ej^ctusive power .i|| 
the ^ate legislatures to regulate the federal eleCN^ 
t^ns. It may be alleged, that b; decUi^iiig tlie agi| 
jppintment of senators, they n^ght at any time giv^^ 
a fatal blow to the upion i and from this, it may b^ 
inferred, that as its existence would be thus reni^ 
(tosed depasdent upo;i theiqL in so. essential a point, 
thoce can be no ot^ection to i^iitrusting them with» 
% m the particular case uncfer consideration. The, 
iplerest of each stat#, it may be added, to maintaiiij 
il» reypresentation m.the national councils, would be^ 
% complete security against an abiise of the trust. , 
«. This airgument, though speolousi will not, UfkOMPi 
ejcapinatiop, be found solid. It is certainly Um% 
ijjg^t the state legislatures, by forbearing the ap^ 
P9ixit]»^t of senators, may destroy the national go^i 
ff ms^eQt. But it will not IbUow, that becaitse tliq^ 
hf^e the.pow^ to do thb in one instance, th^ oingMi 
te.lM^ye ijb in ^^reiy other. There^^e qa^ in which^ 
tbe pearsiicious tende|i9y of ^j^ a poiyisx; may he far 
mm decisive, witho^ any motive to recop^m^ni^ 
t]^^ admission intp the system, equally cogent wit4 
%yt which i^st h»,v;p xegt|lated the copdu9t,qf ^tl)^ 
^^v^tipn, i^ i^y^ct to» the foroiation of th^ at^ 
ingle, So far as t|^t ^de of fonnatj^Qfi may 4^jypp^ 
l^^fmion to tj^e poyritiility of ii^aqr i4^ Jh«,iMftt% 
ligillatpiKi9, Uis m mii; bi4$ it is iM^ ^Qf^llwhbdl 
Q9P$H ii^ot hs£ve be^n avoided w^thiwt ^phi^Uog ibt 
^tites, in thffi^^ poJiitVsal (^jpml$^ wJioUyul^ ,^ 
SJface in the 'OXsmismsf>ii of iibie nf^l9A»l ;goy#r^ 
npbcnt. If this had been done, it Wl^^V^ .ftQi^tte^ 
have been interpreted into an entire derejiotiQi}^^ 

FED. — VOL, II, . y 



f^imA tbe'Mle giUFcniiiififlteof Atti)*afairittl»ttfe* 
gtevd, wMth dief wili enjoy mriar thib ptoviaioM 
Buff lumef^erwiiie it mojr taiv<» beoo^ to bare ttb^^ 
iilll«d<iBilii8iiiMJmoe1l>'aH iaooareaiatt^) Ids tiii 
itt&iiimeM of « neeessMtfy adirantage ev a grtalai 
gtk^di no^fafefeoee oaii be dttnni fnim t^eiioetl> te 
iHiiiK.«i acoaondttlMi'of tbe evil^ >^hele no neeiM ft U^ 
ittg^ QOf any gtrnter good^ mritet* • 

It may also be easily diseenied) that the naibail 
^^Mnmkiat would mn a ttuch gcortte AJti-hom ar 
pofWm ittthe state legislatoret over the efet^ioili if 
ife'toiitfe <^ vq^feseotatiVest than hom feair- p o itH^ 
<tf jqpiioiflftti^ the amnbem of il» senate. Tli0 a#»' 
waters aie to be chosMi'forAe period' of sia: yieawi 
Ihete is to be a f6tation^ by wliiob tiie deala €tf « 
IdAtd {HiTt of them tare to be raoated^ and teflxMa!^ 
edteveiy two yeaiari and no state is to be entilted t» 
msse-^iao: two semitors: A quomm <»f Hie body^^it 
lordoi^risl cd^ sixt^A membeto. The jcnul; f€Mk^ 
4tee oifwrnvlMoes ^wtonld b% that^a tenpo^iy eoWh 
Mnationef a {(^states, to intermit the q^peintflsiteff 
of sena^oi»tddtiIdiaeiAei: 'aniatl ttse^existeno^i nor 
&appHlr4lieaelJvily^of*th^bod^: And it bm>t horn 
#• general ^id i^rmanent coidRbinatibn of the atatea> 
tkaet "we can have any thing- to fear. Tlie foat mi|^ 
picicded ftoni'sifidMterdestg^ in die leading Buathen 
ef ^ ft^ of «1fee state l^pslattur^s tibe last wOait 
iu^tbie^btOcefil «aiii ro^lfid Oisaffitation in flie^r<»f 
h&if of^itl^fic^e} #hich wiil misH aeter^ nisi 
M^lif ^inlkvb ail pt6bAlMlt%ip(6o4s0BA^i^mm»t »^ 
faieidtae ol^Hie^A^ptitade ctf tte g^iai genMi^ 
«lQttt lb *titefarilvaiBileinen^^4;hrit JianMyu*ssf w 
^i^WifAeneM, no ffooA'ckinir^MMdA 4Mixe^it3 oi^ 
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m^^ imeitt ai^dgnniirihii of the-iaiiin if 4iit 

ItfHre ^steied iataa-piCT M M iac oiMphigyto ]Mr«T«PM» 
Meetleo. 

I^d^Unoiidiiay Oat time is a i igifc aol i w wi gihf 
li file ohsenratioxt, thai (heiBlatesttof wdMUrtMt 
toro f iwciB tied in* tlipfedflmLoaanriH viU bawiewr 
ilt^ agiinst tlie abme of a powacoiMnr ite elMtaaM^ i» 
tiiekHidaortlMsta^legbfartaBak Bttt iiaaflcraittr 
irfll aot betMoisidMeil as oaipia ic,J)yit>oie wha'^ 
tsniii to^ the finee xd an oba>cn tttH^QlbarbHWMi 
ticriiitevetto of Oe people in tkepiAUQ MiflMssjai^ 
die imerisflt odF their boal ndtta in Ae pM« Mi 
temeqweikce ofiiMtr oftees. The people oCdbnmte 
majrlie wandy-attacdied to. the goviBMUM&t lof tte 
lO^Ni^ at tiaies when the paitioider ralers of pectioo- 
hnr states, stlmiilated by the natural rivakhip of 
power, and by the hopes of personal ag;g;rafldifle]Bent, 
and supported by a strong &ction in eaob oi thoae 
ai^tes, muy be in a' very opposite tender. This dir 
^venity of sentiment b^een a majority of the peo- 
ple, and the indiridiials who have the greatest cfedat 
in their counoils, is exefloplified hi aome of the atatas 
at the ^present moment, on the present qnestion*****- 
The seheme of separate confademcies, whaeh will 
ain»«ya aokultipi^'the ohaaeeaoC amlntionr wiUsbe^ 
ftever liitiiq: haitta all auoh influential ohaiaetera^i^ 
the'sUte adaaiinistiaticMiB^ aa4u».oipaMe of-pgefegim^ 
t)i!Qi£awn emolument «id advancement to tba public. 



itk4$6ltl^t9mipcmm of tannkttinff'dMtioas tet ^ 
iMtottni ^oi^emiBtmt, a combiMlfoii ^ a iaw^ aoek 
»dft,lii'«rliiw<if tlie^mott eonidozAUe.stfiEtaf'vfiieat 
ili6l«i4i«dianif^ lAw^ he (te stioiiflrttti'^riili^ 
McoinpUBbthe.deatraedmitfi&ettn^ htf^^ttsmi»§. 
Hw Of po JtuDity frf teBBBctMMJ JHiwitirfitctiiMbaABpg 
the^fiiiq^ UHl wldDh^p^kxpi tfa^jrtaiaTictlwaieif^^ 
teTecxrtted, t»4|»coat]iiQe.tlie «fa<neeiof inaBtaeisr 
fctf tbe fedeml kottse of fepresentatiire^. firimig^M 
fj^g^t&be Imffsttmf ibMta finU uaidii <d tUa-^tm^ 
^,iiiidttr an ^ietent' gomtBOEoea^ srill pitbabt]^ br 
«ft kicreasii^ dbi|eo^:of jealougr ta loove. Asm, oot 
i^ai^dti of E»op94 u^stlMtaiteirpifceBio siibviert4t 
Wttl 8<»ii^iii«8 oi%aurte m i&e intiistiesof Ibv^gn 
fAMrekS) aad 'Will seldom Ml to be pstroniSMl mtA 
llbtMeAyfmBmiith&m^ Its^pcttefvsfioatdiarefoct 
in^ktte BO cfl»yrtiatt<MHi be avoided!, tD be comniii* 
ted; to^liio gnsnrdiaiiaMp of aay bat tfaoae, whose sittt» 
•itfiAi'?«ai mMonadf b^et an iiuiedidte loCdDest in 
lAe Iritldisl and vigilant perfonmnoe^f l^< ^mst/n^ .^ 

^ '• '' - • •, * , . .,f ■ -^ M ",10- 
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tares. Let ns ooir^de^Hi^M «M'lli«^ilil8giils>iMi>^ 



•lliariUe ; Unt b, feoM^Kmfl di tty * aie» « MBafe d^cr 
of'i^^atiDK Mi own daetfons'totlM u nhinHiH Mi ^tt 
U fiot pfetended dut tMs rif ht iwonM ewr be iritadr 
fpv tiie ezDlu»Qii4>f anjr state ten tts AaniD Att 
M^mmstkuL -Tte mtetest oi iH wmU^^in^thtt 
BM|iect«tleai^b»tKt Morattjro^alL Botritisair 
)^pod» Ihif it Bdg^ be» a ayl iiiye d Id iqch a MUffiiwit 
mi^ptomate tii^dectunrof scale SftTMrnte^kas ^ 
■MniniOalasbDn of others; by ocmittii](B tlss plMsgr 
aC'ekotioa to pftttumkrdiitiictsy aMtittdsringitiim: 
praeticiAle iov tke dniitm stlaise tafflrtal^ bi tlie* 
dn)ioe. Of aM«liacricsl«tn^tioi»,t]us seems io^^ 
he the bkxsI dumeriqtl. On the'<tfie band, no im- 
tteiai oalcnlatioii cxf pmhabilHifli waulA lead ua^laK 
iiinigiiie» that tiie disposition wbieb a ooodMt so yiste 
deat and extmoi^nafy would imjij^ eonldcvaf £aAr 
Hswzf into tbe national toiuKib ; andtm the otbaAi 
Itimd) it may be conehided wi& oertaintjri AtiiMiOfb 
baq^per a spirit should ever gmi admittaooeinlitf 
tii^n, it m>uld didptey itself in a fbtim altc^Mlwr^if^f 
feient, and far more dcoMve. * - r -k^ ^ff» 
"^Tke improbaUUly of the attempt may be satis&o* 
twily inferred from this single reflecticm, that it 
could never be made witfiout "Causing an immediate 
revest of the great body of thQ p^o]^e, healed and 
directed by the state governments^ It is not difficnlt 
to conceive, that this characteiiatip,.right of freedom 
iBay, in certain turbolent and factious seasons, be vf* 
olated in respect to a partionkr class of citizens by a 
victorious majority ; but that so fundamental a privi- 
lege, in a coonti^ situateirana WR^hlened as this is^ 
8beiri(|4)eiavialed to tbe^^ii4iceK>f4b0»s9^nMl/ 
of^the people, bf tbe del^iemte ppUcj^of tbevgovcn^- 
sient,>«itliolit eqaa^ioiMg.Aj^idar rev^fitifij^^^fv 
aJt#g4t)i6aiM0ftceiMUe M ( i JDc i»4 »bly ^t -^.^^ 
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' Itt adWitlon to liSsi gfifitatii ieBtM&oo.i'iA^&*iM 
ebnsldefatioiis of « mMe- pfoeise tiwtii^ 
Mr apprdiensioii <m ' tlie subject l^edhiiniilaffif 
far the h^redielite,' nHiieh ir91 coniiiooetiie'ittfioiui 
g we i mn ept, vnd st9i mote in ^e maimer tir n^biA 
they wiH be brought faito aetim m if^ vMaixthstm- 
AeSf mnst S&sm, a pow^dhl dntaele to a cmcbtt ef 
tiews, in imy pardtl icheBwof elecikn». ^Themte 
ittffioient di^acaity in the state of rpiopettfs iii'^Ae 
genius, manners, and habits of the^ people 0f:tke^if» 
fslenit parts of -the maton, to':deoafliona']B«leilaldi» 
veisity of dispo^tion in thc&r icpicse ntitives towaidir 
the different ranks and condittois; in society. And 
tiipti^h an intimate intetconr^ 'onder the same g&* 
YernmeaatjwW, promote a gtadual asnmfiation'of tem^ 
p^ and sentiment, yet there are causes, as #dB phy^ 
aieal as moand, which may, in a gseater or less degree, 
perttanelitly nourish diffetent propenmttes and ixneH^ 
nations in this particuhir. But the circumstance 
#h$cfa will be liiidiy to have the gtentesi influene^ 
in the matter, will be the dissimilar fliode^ of oonstS^ 
tnlfaig ^die 8e^^eml component p^tts^f the govem« 
tteat. The h^use M tepiesentatilres h^Xkg tb be 
eiiKsted immediately by the peo^e ; tite senale by 
lite state legislatures ; the president -by elector ^ho-^ 
texk for that pnrpose by the people ; there weuiS 
be little probability of a common intetest to cement 
these diff^ait branches in a fnedileetic^ iEbr aoy p»* 
tfoniaf claM of de(m>rsJ 

> As to tte senate, It is tinfiLpestiUe ihAtf'iBa^'ttgiiaf^ 
lidn of ** time and mahner,'* VhSbh is all ttat ispifo^ 
posed to be sutimitted to the^batiolial go^nmleiat iii 
tmpeet to that body, caii affect tbb a^rif ifUch %ill 
<&eot the^choice of its joembiafs. The cdHecti^ sem^ 
oi the atate legiiJatia»8,:€ai^^ntty^lirit ifltf e it ig d% 



cOfiMoiis afaonmiHnoei of tliat aorta wooufUem* 
4w» wlHch alooeouglitto satutfy us tliat the ikca^ 
-ipmatkm jqpgcAended would nevac be attemptedU 
f^wbatisduc^nent eould the senate hkve to coiu 
cur iu a {Mr^ference in wMcb itasU would not be ia* 
obidtd? Or to what purpose would it be establisheil 
ia releMice to cme bcanch e£ the legislatuie, if if 
oouldnot he extended to the olbpr? The coDiposi^ 
tfou of tte^Mo would ia- this case couuteiact that 
of the other* And we can never suppose that fA 
yffQviA^nthnce the iq>pointiiealg to the senate, u»« 
l^ess we can at the same time suppose the Tolunta^p 
oo^ipeiatiaa of the state legislatures* If we make 
the latter suppositicm, it then becomes immaterial 
where the power in question is placed ; whether iA 
their hands, or in those of the union. 

But what is to be the object of tins capricious par* 
tiaUtjr in the national councils ? Is it to be eje^ 
eised in a disorhmnation between the d^erent 4^7 
partoionls of indusqrj, or betweoa thediffeient Jdoda 
of piK^erty, or between the different degsees of pro*' 
peMy ? Will it lean in favour of the landed int^«it| 
ep the momed interest, or the mereantile interest^ ov 
iSm ^nanufaicluring utferest? (k, to speak m the 
fiuriuooaUe laiM^ge of th^ adversaries ^f the cem 
afimtion^^witt it court the elevation of the » weslthjp 
<»;and4he well-bo m,'' to the exclusion and debase* 
apput of all the rest of the so<aely ? 

If this partiality is tobeexerted in&vottr of theses 
IkfacMm ooooetned in aiiy particuliMc desoriptioi^^ 
ii^lustrynror.pn^pei^ I prei^ttme it wiU feadfly'be 
adiait^^that tbe.oompetition £>r it i^yioUo be* 
twf!ei;i:>)fP0ed «w ao4 ftesohaiMB* Aacl I sonq^Ie 
not^.4#9^ jthat^tiaiufinUely lesslili^thatiei^th^ 
o|lt^ ^p s hl a^I^Jw p^#«^ftdantHlthel»ti|^ 
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eib^ tluiB that tke ooe or tke^dNBr of di«iii i 
pe^minate in all tlie local couaoib. Tine infisi^ 
«&oe t^iU lie, that a oo&duct tending to fire an miAm 
IHrefereace to either, is much less to be dieaded frMi 
tiie fcnmer than from the latter. 

The sev^nl states are in various deffem addicted 
to agricultare and commeica^ In moit, if not all (tf. 
them, the first is predominant* In a fm of thenif 
however, the latter nesudy divides its empiie; and in 
most of them has a considarable share pf influence. 
In proportion as either prevails* it will be conveyed 
into the national repvesenlation ; and fpc the veiy 
reason, that this will be an em ana t ion from a greater 
variety of interests, and in much more various pco- 
poitioQs, than are to be found in any single state, it 
will be much less apt to espouse either of diem with 
a decided partiality, than the representation of any 
svigle state. 

In a country comisting chiefly of the cultivatoiiK 
9f laud, where the rules of an equal representation 
obtain, the landed interest must, upon the whole^ 
preponderate in the gpvei^iment As long as this 
interest prevails in most of the state legislaturioi, so 
long it must mai|itain a coriespondent superiority, in 
the national senate, which will generally be a;laitlv 
ful copy of the majorities of those assembSieSv It pai^ 
not ther^fpre be pe&sumed, that a sacriflce of the- 
landed to the mercantile class, will ever be a favour- 
ite olgect of this branch of the federal legislature; 
In applying thus particularly to the senate a g^emt 
observation suggested by the situati<m of thf couBr 
try, I am governed by the consideratiM,,thft,the 
oredulous votaries of state power cannot, u{K:in.thfiir 
imu pdnciples, suspect that the .state ikgpislat^res. 
would be warped from theif d^tF ^^7 f^^^^^'^i^ 



-iaokve tbe san^ ^ff^t, hi-the primitive oon^KiSitirai 4t 
4eMt (^theiecij^al liMse of wpresentatii^^ imifiH 
^)^pdr 4biii^ t€^aids thd^ ^eieantUe cham^ i%^ as little 
to be expected from tbl» quarter of ffom theother. • 
- *T^'et&8i pbAsepi^*\o give co«uitenanoe to the ob- 
jectioii/at aajr tB^ it nu^ be asked, is th^e imt 
•4tag^ of an opposite IMas in the iia^onal gorefA- 
raent, vrhioh may piodttce aA eiktea^xMir to i(ecttre«i 
monopoly of thefedeml acfaniaistit^ioii to tlie laai- 
ed^ctess? As there is little lilteUhood that the sup* 
positiion of sa(^ a bias wiH have any terrors for those 
who wcfuld be immediately injured }yy it» a Idboored 
answ^er to this question will be ^sfpensed with* It 
-^wiO be sufficient to ranark, firsts that for the remons 
elsewhere assigned, it is less likdy that any decided 
partihlitjr should pr^r^ in the councils of the unioB» 
than in those of any di its members. S^econdly^ 
thai there woiddbe no temptation to violate the 
bottstitntion inrJa¥our of the landed class, becawe 
that class would, in the natural course of things, 
tt^j as greats prQxmderaney as itself could desire. 
^Anft thirdly, thktmen accustomed to investigate the 
^bvMti 6f ^blic prosperity, upon a large seale, must 
Be-'tb6 well convinced of the utility of commerce, to 
*6£iii61in^ t6 bflict upon it so deep a wound, as 
WuM be occasioned by the entire exclusion of those 
;Who would best undei^tand its interests, from a 
iSiare in the m^agenveiit of them. The importantee 
W toMuertre in- the View of revenue alone, nmst ef- 
fitift^y gutoft it ^inst the bnmity of ti body, which 
♦ouW betotttintialiy importuned in its &VOur, by 
!i!htf1iri:«tot*calWtof pufcBc necessity. 
' ^^i^^^irtha^tebnstilt brevity in dls(ra(^tsii^ the pro- 
1si\liLWf <it Hift^imM lotltided upon a dlserimina- 
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'tlon between the different kinds of industry and pro- 
perty, because, as fisir as I understand the meaning (if 

' the t)bjectors, they contemplate a discrimination ttf 
another kind. They appear to have in view, as the 
obj^ts of the preference with which they endeavottr 

• to alarm us, thos^ whom they d^gtlate by the de- 
xScription of the ♦* wealthy and the well-born.** -Thejiii, 
•it seems, are to be exalted to an odious pre-eminent 
.ovfflr the rest of their fellow-citltens. At oae thne, 

* however, their elevation is to be a necessary conse- 
- quenee of the smallness of the representative body ; 

• at another time, tt is to be effected by deprivtog the 
pe<q[)-le at large of the opportunity of exercising the^ 
right of suffrage in the choice of that body. ^ 

* But upon what principle is the dtscrimirfttioir of 
the places of election to be made, in order to an- 

'Swet the purpose cS the meditated preference ? Are 
'the wealthy and the well-bom, as they are c^lle^, 
confined to particular spots in the several states? 
*Hav€ they, by some miraculous instinct or foresight 
^t apart in each of them, a common place 6f resl- 
*dence ? Are they only to be met with In tl^ towns 
*«iid the cities? Or are they, on the contrary, scat- 
ftesBi. ov^ the face of the country, as avaiitje dr 
chance may have happened to cast their own lot, or 
jJlba* of thdr predecessors? If the latter is the case, 
'!(as every intelligent man kndws it to be *,) is it riot 

evident that the policy of confinihg tie places of 
f elections to particular districts, Would be as biibver- 
-siveijf its own aim, as it wonld 1)e exceptionsibl^ cftl 
.every other account? The truth is, that there is no 

metbdd of securing to the rich the preference atp- 
. prehended, but by preseribing qnalific^iotm of pro- 

p^y eiliiKifor those who may elect, 6t h6 efecled. 
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Itet.tiiia lomls iu> part of the power to be confefioci 
upoa the naUoHal goveimneat* Its autlu»rity would 
be:exi^:essly restrict^ to the rogulaticm of the tmoft 
the placeSi and the manner of dectkma. Tfae/qiUH 
lific^tyuis of tl^ pex9oi» who loay chooee or be 
chos^t 9B has been remarked upon ^lother occa* 
^Qjfkf are de&oed and 6xsd in the oonatitution; aod 
;are u^terable by the legishiture* 
.. Jiet it.hewev^vbe admitted, for ai^^umeot sake, 
that the expedient suggested might be succesaful ; and 
let it at the same time be equally taken fox gnmted* 
that all the scruples which a sense of duty» or an 
apprehension of the danger of the experiment might 
inspire, were overcome in the breasts of the national 
rulers ; stilly I imaginoi it will havdly be pretended, 
that they could ever hope to carry such an enter- 
prise into execution, without the aid of a military 
force sufficient to subdue the resistance of the great 
body of the people. The improbability <^ the ex« 
istence of a force equal to that object, haSt been dis- 
cussed and demonstrated in dijSerent parts of these 
.pap§r&v h^t t^tat the .faUIity oi the objeotioa under 
fionsidexat^on may appear in the str<»Q;est Iight,it 
^H^l be conceded for a moment, that a«chafoiiee 
jf^kt exist; anid the national govemnient shall bt 
sinpp^pged to, be in the jactual possession of it. What 
wiU be the conclusion? With a diipoiitiftti to i^ 
vade the esse^i^l rights of the oommimty, ai¥l 
with the jfM^ajis of gKatifyiu^ that diappsitioD!, ia it^ 
pre^umf^hle th^t tN persons who wer^ acUlaled bjr 
it would amuse thenvielves in tl^ ridiculous task c^ 
labri^ting eleqt^n laws lor seouong. a ptefierenoe 
to % fa^omiti^ class of m0n? Would' they not be 
liki^ly.tQ p|:i^fer a. conduct belter adapted to tMr 
own ixnme^i^tte agpamdly^wait? Would they not 
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office by one deeiriVe sust of iimflpitfeii,itlA]i.to tnM 
to ptecaiiotm oxpedOentSy whicli,in spite of alltli«t 
pieeautiens tinat might acconqiaiiy tUem, wisht tef- 
minate in the dismission, disgrace, and ruin ol'tbeSM 
authord? Would they not feiur that chizeitt not le» 
tenacious than amyous of Aeir lights, would Jloek 
from the remotest exfremes of tlieic respective sfeatet 
to the places of election, to overthrow tiieir tyrs^, 
and to substitute mean* who would be ^spewed lo 
aVenge the violated majesty of the people? 

PUBLIUS. 
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* The ui&e Subject odntintied^ utd ooneluded. 

1 HE more c^odid opposers of the pibvi^c^, obi^ 
talned in the pliEin of the imnventfon, re»spe6fing 
d^»otian£b when toessed in aigumen^ will sometimar 
concede the i^opriel^ of it ; Willi ^ ^alffibatfiM^y 
however, that it ought to have been accoinipKiicliti 
w4fh a deolartition, that all eledtions^licmld be held 
iii the counltes where the electors reside. ' Ttis, say 
Hbe^y Was a i^ecessaQr piecautio)^ against an abuse of 
the power. A declaration of this nature, wo^ del^j 
iUnly have been harmkss : So &r as it wodtA havd 
hid the effect of Rioting appre(tenidonsi it n%ht^ 
niot have been undesimUe. But it woitld^in^ &c^; 
have affor^ted little Or no additioMl decuilty against 
tte danger appfehend^ *r aUd the waiit of it i^ttt 



^iti^ hi iMiiAeKA, hf an imj^fol ftfafl JtifflidJby 
ejuunkier, as a seiious, still less Ah all in^tip^abltt 
ofeg^tioQ to the plan. The different views takea of 
the subject ki the two preening pape:^, most bcl 
sufiicient to satisfy all dispassionate and disceimn^ 
fiaeQi that if the public liberty should evejf be thi6 
victioi o£ the ambitibu of the national rulers, tlie 
P0war onder examination, at least, will b^ guiltless 
of the sacrifice. 

If those who are Incliaed to eoi^ult their jealousy 
only, would exercise it in a careful inspection of thd 
several state constitutions, they would find little tesi 
room for di^uietude and alarm, from the latitude 
which most of them allow in respedt to elections, 
ihan from that which is proposed to be allowed to 
the national government in the same respect^ A r^ 
view of their situation, in ihb particular, would 
tend gpreatly to remove any ill imprcfisious \(rliich 
may remain in regard to th^ matter. But, as that 
review would lead into long and tedious details, I 
^all content myself with the single example of the 
sti^ in which I Mrrite. The constitution of New- 
York makes no other provision for locality of eleo* 
ticMW, than that the membeiB of the assembly shall 
ie ^ected in the ctmrUles; those of the senate, In 
^e great districts into which the state is, or may be 
divided; these at present are four in uumber, and 
comprehend each from two to six cotmties. It may 
rtodily be perceived, that it would not be more dif- 
ficult lor the legislature of New-York to defeat the 
sidTrages of the citizens of New-York, by confining 
elections to particular places, than for the legisla* 
tmre of the United States to defeat the suflrages of 
the citizens of the union, by tie like expedient. Sap- 
pbse^ for instance, tibye city of Albany was to be appoint^ 



lOS THE P,EORIlAW»T. 

ed the qcde^Inceof elecliosi, for thecpuni^ iqkI dittmi^ 
of which it is a part, would not th^ inhabitants of (byfit 
city, speedily become the only electors of the mem- 
bers both of the senate and assembly for that county 
and district ? Can we imagine, that the electors who 
reside in the remote subdivisions of the counties of 
Albany, Saratoga, Cambridge, &c, or in any part of 
the county of Montgomery, would take the trouble 
to come to the city of Albany, to give their votes^ 
for members of the assembly or senate, sooiiet:than 
they would repair to the city of New-York, to pai^ 
ticipate in the choice of the members of the federal 
house of representatives? The alarming indiffeiencei 
discoverable in the exercise of so invaluable a privi^ 
lege under the existing laws, which afford every fa- 
cility to it, furnishes a ready answer to this question* 
And, abstracted from any experience on the subject, 
we can be at no loss to determine, that when . the 
place of election is at an incoivoerdent distance from, 
the elector, the effect upon his conduct will he the* 
same, whethei tliat distance be twenty miles, (w 
twenty thousand miles. Hence it must appear, that, 
objeclions to the particular modification of the fer 
deral power of regulating elections, will, in sub* 
stance, apply with equal force to the modification of. 
the like power in the constitution of this state ; and^ 
for this reason it will be impossible to acquit the, 
one, and to condemn the other. A similar cpmpa« 
rison would lead to the same conclusioUip in respect 
to tlie constitutions of most of the other states.; . 

Ifit should be said, that defects in the state c^^ 
stitutions furnish no apology for those which aije to, 
be found in the plan proposed ; I answer, that as ]th0 
former liave never been thought chargeable with in- 
attention to the security of liberty, where the iflgyprt? 
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tations tlirdwn on the latter can be shown to be ap» 
I^Ifcable to them also, the presumption is, that thef 
are rather the cavilling refinements of a predeter^' 
mined opposition, than the well-fottnded inferences 
of a candid research after truth. To those who are 
disposed to consider as innocent omissions in the 
state coiistitutions, what they regard as unpardonable 
blemishes in the plan of the convention, nothing 
can be said ; or, at most, they can only be a^ed to 
assign sohle substantial reason why the representa- 
tives of the people, in a single state, should be more 
ibnptegnable to the lust of power, or other sinistei: 
motives, than the representatives of the people of 
the United States ? If they cannot do this, they 
otight; at least, to prove to us^ that it is easier to sub- 
vert the liberties of three millions of people, with 
the advantage of local governments to head their 
opposition, than (^ two hundred thousand peeple 
who are destitute of that advantage. And- in rel»- 
ifon to the point immediately under consideration^ 
they ought to convince us that it is less piobablo 
that a predominant faction, in a single stat^ shouldi 
in order to maintain its superiority, incline to a pre- 
ference of a particular class of electors, than that a 
similar spidt should take possession of the* repre^ 
aentatives of thirteen states, spread over a vast re* 
gion, and in several respects distinguishable from 
each other by a diversity of local circumstances, pre* 
judices, and inteiests. 

Hitherto my observations have only idmed at a 
vikkdication of the provision in question, on the 
ground of theoretic propriety, on that of the dai^et 
of placing the power elsewhere, and on thatt)f the 
safety of placing it in the manner proposed. But 
lU^ xeiuains to be Inentioned a positive advantage 
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yrlof^ ifUl 9pcru^ fr(»^ Uik dl^ositipii, and wlvk^ 
fiQufd ^pt a^ W:^}! haye been pbtained ixom any otbe^ : 
X allude jto tl^ circumstance of uniformity, in the 
^l^e p| e^epticms for tl^ federal house of repros^ta- 
t^y^ lit is moT^ than pos9U>le» that this unifiNrmify 
may })e foofid by experience, to be of great impc^- 
fp^ to the public welfare ; both as a security against 
fhe perpetuation of the same spirit in the body, aikl 
#8 a (me for th? diseases of fiction. If each stale 
9iay i^hoose its pwn time of election, it is possible 
#ere may be at least as many different petiods l» 
f^heire are months in the year. The times of c^e^im 
in ihe several states, as they are now established finr 
local purpo$es, rary betife^ extremes as iHde as 
MsLVch and November. The consequeiKse of ^lis cB- 
yc^ity w:QuId be, that there could never happen a 
total di33olution or renovation of the body at ^ae 
jtim^. If an imprpper spirit of any kind should hap- 
pen tp prevail in it, that spirit would be ai^ to bh 
/use itself into the new members, as they come foi^ 
ward in succession. The mass would be likely to 
^XDain nearly the srai^ ; assimilating constantly to 
itself its gradual accretions. There is a ccmtagion in 
^x^^ple which lew men have sufficient force pf 
jnind to resist. I am inclined to think, that treble 
the duration in pffice, with the condition of a totrf 
jiissolutipn of the body at the same time, might be 
Jiess formidable to liberty, than one third of that dur 
xation, subject to gradual and successive alterations. 

Uinformity, in the time of elections, seems not 
les9 jipquisite for executing the idea of a r^^ular 
fotatipn in the i^pate; a^ Sox conveniently, as* 
gj^Hil^cig the legislature at a i^tated period iji eaf^h 

sm- . . ' ' ' - 

1% g»^y be ^kedt .why tb^n could^nol a time imf 
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be^n fixed in the oonstitation? As the most zealous 
adversaries of the plau of the conv^ition in this 
state, are in general not less zealous adaurers of the 
eonstitution of the state, the question may be r^ort- 
ed> and it may be asked, why was not a time for the 
lilce purpose fixed in the constitution of this state? 
No better answer can be given, than that it was a 
matter which might safely be intrusted to legislative 
discretion ; and that, if a time had been appointed, 
it might, upon experimait, have be^i Ibmid less 
convenient than some other time. The same an- 
twez may be given to the question put on the other 
aide. Aiid it may be added, that the suf^KMed dan- 
ger of a gradual change being merely speculative, it 
would have been hardly advisable upon that specti? 
lation to establish, as a fundamental point, what 
would deprive several states of the convenience of 
havii^ the elections for their own governments, and, 
for the national governmmt, at the same epoch. 

PUBLIUS- 
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Concerning the Constitution of the Senate, with regird to the qualifi- 
eadons of the Members ; the manner of appointing them ; tho 
equality of representation ; ^e number of the Senators, and the du- 
. ration of their appointments. 

jH AVING examined the constitution of the house 
of representatives, and answered such of the objec- 
tions against it as seemed to merit notice, I enter next 
on the examination of the senate. 
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The heads oixler which tUs member (d tl^ §0* 
iFemment may be cossideMdy ase-^* The qmli^i^H 
ttons of seiuitoxs-M»II« The appdntiiieDt oi them, hf: 
the state Iegislatiure»*^III« The equality of nq^so* 
a^tationiathe8^iale*-4y. The nufliherof s^MtolSi* 
ittKl the tana for which they are to be eleoted— T« 
The powers vested in the senatea 

I. The qualifieatibons proposed for acnti^ats> as dis* 
tti^;aisl^ froBi those of represeotativesy conrist in n 
vrnte advnced age, mid a longar peikd of eitiseii*^ 
ship. A senator miiat be thirty y^radt agetil.ksNii ; 
as a repieacntative must be twenty-fl^e. And Urn 
fontter must hare beei a citizen nine j^ais ; as aeyea 
3^ais m^ required for the latter* The propria of 
tibese distinctioDs is expMned fay the uatuie of the 
acmatorial tn^t; which> requiring greater extent of 
t^ormaljon and stability of character, requires at the 
same time, that the senator shouU hsre reached a 
period (d life meet likely to supply these adraata^ 
ges; and which, participating immediately in trans^ 
actions with foreign nations, ought to be exercised 
by none who are not thoroughly weaned from the 
prepossessions and habits incident to foreign birth 
and education^ The term of nine years appears to be 
a prudent mediocrity between a total exclusion of 
adopted citizens, whose merit and talents may claim 
a share in the public ccmfidence ; and an indiscrimi- 
nate and hasty admission of them, which might 
create a channel for foreign influence on the nation* 
al ecmncils* 

II. It is equally unnecessary to dilale on ^e ap* 
pointment of senators by the state legislatar€&* 
Among the various modes which might have beem 
devised for constituting this branch of the govern^ 
ment, that which has been proposed by the conveo* 
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jfekm k piobaUj the moat eongenttl wilh'Hie paMic 
0{»im(nu It is leeommtiided i^ tb^ double sdvao- 
iBge <^ favtraring^ a select appuHntment, and of giving 
Id the state goTemmeats la^db as Mgeaoy ia the 
formflflioii ci the feokral govenmkeastf as must secure 
the authonty of the fSBrmer, and may fom a eonvoh 
nient link between the two systems. 

III. The equality of lepres^itttioii ia the senate 
is another pomt, whieh, being evidently the result 
of con^aomise between the c^pgoAiQ pretensions of 
the large and the siuall states, does not call lor muoh 
diacumoD. If indeed it be lig^f that aaMmg a peob- 
pie thofoughly ioeorpcwaled into one nation, etreiy 
C&tvfet ou^t to haire Apreforiiomd share in the g«»- 
vomaient: and that amoi^ iivlependent and so\^ 
leign stat^ bound togedier by a simple league, tli# 
parties, however unequal in size, ought to have aq 
iqual share in the ooaunon connGik, it does not ap- 
pear to^be without some reason, that in a compound 
iepcd>lic, pHTtaimg both id the nationil and federal 
eioracter, the gorammeltt ought to be founded on a 
mixture of the prfaioiples ci profoattioml and equal 
represaitatiou. But it is superfluous to tiy, by the 
stanAard of theory, a part of the constiimkm whidi 
is flowed on all hands to be the result, not of theo* 
iy» but ^< of a spirit of amity, and that mutaal dof 
<( ioBtenoe and concession which the paculiarity of 
^ our political situatiooi rendered indiqpnBsaUe." A 
ocnmnon government, with powers equal to its ob« 
jeciSyis called for by the v(Hce,and still aooa loudly 
by tiie p<^itlcal situation, of America. A govern- 
ment founded on principles more conson«at to the 
wishes of the larger states, is not likely to be obtain- 
ed from the smaller states. The cmly option then 
lor the former, lies between the proposed govern- 
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vkmki ftlMl a govemmeDt still mmm ^b^tfoaalibu* 
Under tlik i^temalive, .^he advice^ prodeoee nnM ' 
be, to ^nbface the lesser tril; and, iiutead of iiu 
^HlgtQf .a fruitless antkipation off tfae possU>le mis- 
Qfetileffl ifrkkli nmy eoMie,' to ocmtem^te totfeer tte 
•shrant^gBous. CGnBegoeiices wlndi my qualify the 
saerifioe. ^ 

f i In jllos fl^ikit it may be xemarked, tint the equal 
Toleallawed to each state, is at mice ^eooslitiiliofial 
iSQQSnitiDti <rf the portion of aDrereisnty renudiung 
in the individual states, and an imfoument ftn pie* 
surdng Aal fesiduary aoveteigi^. So far the equal* 
ily ougbt toibe bo less aeeeptalAe to the larg^ than 
to. the small states ; since they axe not less solicitous 
lOiffUardtby e^irevy possible /expedksit against an bft- 
piopex conloiUdaticHi of the stirtcs into one 8iiq)k le^* 
pttUkw 

.Anfither jadvanta^ acenilng from this ingredient 
in the ^ottstitBtioB of the senate is, the additional 
ia^fidimeBt it must prove agaisist improper acts ei 
I^^Iationc * No law or resolution ean no^ be pass« 
ed mtbomt the eoncmrrenee, first, ofamajoiity o€ 
tbfi people^ and then, of a> majority of the states* It' 
itost be«aclBiiivled^:ed9 that this eompticated. dbecdc 
aa legblation may, in some distances, be injurkxia ar 
w)dL as ben^cial; and that the peculiat defeficet* 
vihicfa it.iaiToh'«s in iatout of the smalieii^aies, 
w<iild be moce jatsonal, if .any^ inteTeste^ooaunon to 
them, and distinct from those of.*the edier atsA^ 
WDuld otherwise be exposed to peculiaf4ai^:er4 BnAt 
as the laager slates will always be aUe,JrpitiBsit; 
power. oi«f the ^uf^es, todefeaH^unreasanaUe etz^ 
ertiom of this inrerc^tive ^d thatlesses States ;.'a&i| 
as the facility and excess of law-making seeB^ao;tae 
th^^jdieeases t(i which em gomMiientt areoMstli- 
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«Ii^ it is iiot iiiq[HntbK thftt llib p^ 

tMliQA flMy be moie oonrenient ia {nraotiee, tliMi it 

appeals to OMny m camtonplalidiife: 

lY . The xtumber of atinatonti aod tlw dioalicii ^ 
tlidx ^ppoininMit, enmo next to be conaidcffed. In 
oider to form aa acoumte judgment on bedk tfaesoc 
points, it will be proper to inquire into the pvposet 
whicb aire to be answered by tlie senate; only in 
otdm to ^certain these, it will be necessary late* 
view tbe inoonyenieBCies which a r^iibUD BUM 
suffer ^m the want of suc^ mitinstitBtiom 

Fir0* H is a misfortune incident to i^puhlieui 
guvemmont, though in a less degree than to oth^ 
gDvemments, that dM>se who administer it, msiy 
foi^et their obKgaticms to their constituents, end 
pypve un&ithful to their important trost. In thi# 
point of view, a senate, as a second branch of tl^, 
l^;felati¥e assembly, dJstiBCt bom^ and dividing the 
poaper with a fic^ must be in all cases a salutary 
dieck on the government. It doubles the secm^ 
to the people, by requiring the concurrenoe of two 
distinct bodies in schemes of usurpation ot perfidy^ 
where the ambition or eorruption of one would' 
odierwise be sufficient. This is a pieeauimn fcmnded 
oa fomh dear principles, and now so well undecsteod 
in 6ie United States, thatit would be more than sa« 
petflutfUSrto enlarge on it*. I will basely remark, thatt^^ 
as the ic^srabobility of aankter eombinations'Willjbe^ 
in pmpcHrtioai ta the dissimilarity in the genius of 
Ifce two bodies, it must be politic to distinginsli 
don firom each other by every ciicomstaime which 
wiUoooBsutwitha dtse hamony in all proper meaaureSy 
and. with the g^oiiuifte pdroiples of republican go^ 
vwanaaiont* 

Sumnd. Thr niiisiify of a snate is not kss iadi- 



cullecl hf the pvopenttty d nil tioi^e and mimemm 
AtoettblieB, to ^ieid td the impolBe of sudden $mi. 
violent passions, and to be seduced by fiil^tious l^aS* 
ers into intemperate sxid perflioious resolutions. £x- 
iutiples On this sab§eet Inight be dted without matt.^ 
^r ; and from proceedjoags within the United StatesH 
AS wcfll $LS from the history of other nations. But 4 
posiiioa that will not be contradicted, lieedl not be 
proved* All that need be z^narked is, that a body 
V which is to correct this infirarity, ought itsdf to 1^ 
free from it, and consequestly ought to be less nx^ 
merom. It ought moreotrer to possess great ibrm- 
fiess, atid consequently ought to h<rfd its aathoii^ 
l$f k tenure of considerable duration. 

Third. Another defect to be supplied by a senate^ 
Mes ifi A wasn of due acquaintance with the object) 
i^nd j^rtnciptcB of legisl^on. It is not possible that 
an assembly of men, called far the most part from 
pursuits of a private nature, continued in appoiBt* 
ttOUt for ft shott time, and led by no permanent mo- 
five to devote thfe intervals of public occupation to 
a study ot the laws, the affiiirs, and the c<mipmhei)- 
Ave int^Bsts <rf their countiy, should,^ if left wboUy 
to ttonselves, escape a variety of important ermm 
in -de ezeneise of their legislative trust. It iiay be 
affirifted, cm the best grounds, that no small dbaie 
oi tl^ ptesi^it eBri[>armssments of America is to b^ 
charged on the blunders of <mr governments ; wad 
that these have proceeded from the heads, m^CB 
t^sB the hearts of most of the authors o£ thenu 
What;indeed are all the repealing, explaining, and 
amending laws, whieh fill and diBgi aoe our volumisf 
nous codes, but so m^uy piooomaats of deficient 
wisdom ; so many impeachments exhibited by-e$Kii 
sueoeeding, against eacbpteoe^Uafwsaoon; m^mny 
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j^jds, whi&h si«y be expected ffon a weU coostilutedi 

A good goveiniaeiit irapli^i Iwa thiogB; fiiBt^ 
filelky to tbe object of govemmeiit, wMcdi b die 
IiAppi£iess of tbe peoj>le; seocmdijy a kaomrleAge^iji 
tiie Means by which that object can be best attain- 
ed SoAie goyemmenls aie deficient in bol& thCM 
^adities: Most gofe n ui i tfitg ate defici^^t in iSM 
&st« I dcfiqile m)t to assert, that, in the Aaierieatl'' 
goireintneBts, too little att^iticm haS' been paid to 
the last. The fedei^ centitution ai^olds this encmt 
and what medtn particular noflkSe^ it prcfrides lor the 
ismt in a mode which increases the s^titity for tliei 

ftESt 

; JP#tiftA« The mutaUlity in the paUic councilg, 
msABg torn a rapid succession c^ new meadbens howw 
OTer qualified they may be, points out^in the 8ticsig>*> 
^t filanner^ the necessity of some stable inatitntion- 
in the government. Eretj new eleetiooi in i3» 
sAafes^ia found to change one haif of the reptiesen^i 
tfttives. From this change td men must proceed a 
oitange o£ opinions ; and from a change of opinions^ 
a change of measures. But a continual change even 
<tf good measures is inconsistent with ertery rule^of 
prudence^ and every prospect of success. The te^ 
mark is verified in private Itfe^ and becomes more 
jti0t, as well as moxe important, in natioocial trans**' 
ai^tioBs. 

yTo trace the mischievous effects of a mutable ^o* 
vemment^ woukl fiB a volume. I will hint a fdw- 
QiEdy, each of whdch will be pcioeiTed to be a soittce 
ol innumemble others. 

In tli^ first place, it fovfeils lihe respect and confi*^ 
deuce of other nations, and all the advantages con- 
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Mc^ad wiA'^mticHial oliaiacter. An indhidaal vrbo 
is observed to be inconstant to his plans, or perhaps 
to, cany on his affairs without any plan at all, is 
paiked at once by all prudent people, as a qpeedy 
victim ta his own' unsteadiness and folly. His more 
In^KUy neighbours may pity him, but all will de- 
cline to c<NUi€Ct their fortunes with his ; and not a 
few will seize the opportunity of making ' their for- 
Uuies out of his. One nation is to another, what one 
ilMlividttal is to another; with this melancholy dis- 
tuiot&Ni peihaps, that the former, with fewer of the 
b^ievoient eooiotions than the latter, are under fewer 
ssstoaints abo from taking undue advantage of the 
lodisGi^ioiis of each other. Every nation, conse- 
quently, whose affairs betray a want of wisdom and 
il^UUty, may calculate on ev^ loss which can be 
sastained from the more systematic policy of its wiser 
Bfiighbours^ But the best instruction on this subject 
is-uninppUy conveyed to America by the example of 
bsr own situation. She finds that she is held in no 
mtfetft by her friends; that she is the derision of her 
etnemies; ami that she is a prey to every nation 
which has an interest in speculating on her fluctua- 
tiag councils; and embarrassed affairs. 

The internal effects of a mutable policy are still 
BKMre calanntf^is. It pokons the blessings of liberty 
ij^at It will be of litde avail to the people, that 
the laws afe made by men of their own choice, if 
the laws be so v(duminous that they cannot be read, 
m so incoli^nmt that they cannot be understood : if 
they be lep^ded or revised before they are prdmulged, 
€» undeigo such incessant changes, that no man who 
knows what the law is to-day, can guess what it 
will be tiMaoaowa Law is defined to be a rule of 
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action; Init how can that be a rule, Whteh !$ little 
knowo and less fixed? 

Another effect <d public instability, is the uniea- 
sonable advantage it gives to the sagacious, (he^€^ 
terprising, and the monied few, orer the indostfious 
and uninformed mass of the people. Ewry new re- 
gulation concerning comniax^ or revalue, or in any 
manner affecting the value of the different species of 
property, presents a new harvest to those who ynttth 
the change,'and can trace its consequences ; a harvest, 
reared not by themselves, but by the toils md eaies 
of the great body of their feUoWf-qitaaCTS. This is a 
state of things in which it may be said with some 
truth, that laws are made for the fewf not for the 
many. 

In another point of view, great iajuiy results from 
an unstable government. The want of ocmfidenoe 
In the public councils, damps every useful uiKlei^ 
taking ; the success and profit of wUoh may depend 
mi a continuance of existing arrangottents. What 
prudent merchant will hazaid Ms foitunes 1m msf 
new bmnch dt commerce, when he knows n^t btVI 
tbat his plans may be rendered unlawfiil beftwe ^st&f 
can be executed? What farmer fa maantetofer, wM 
lay himself out for the encouragement given to any 
particular cultivation or eatabtishment, when hef oaff 
have no assurance, that his prq^natoiy labMirs aad 
advances will not render hijii a victim to an itieon^ 
stant government? In a wcml, no great in^iove^ 
meat or lamiable enterprise em go forward, UrMch 
requires the auspices of a steady ^fslm eff natioM>i 
«1 policy. 

But the most deplorable effeet <>f all, is that dimi* 
nution of attaohpent and reverenee, whiah H^M 
into A» Jisarts of the people, towaads a pdlitical syst 

FEn.— vox. II. Q 
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tan ^wU A b«tia]9 so* nuoq; BMrka ol infiipity, aii4 
^tappoints so many of tlieijr flattefing hopes* Nq 
gowemaaep^ mj jaom Uito an indivjbdnal, will Ipjag 
im raapeeted^ wilhout b^og truly cdvectable; JMm 
be truly xeq^tahtei witbout posteasiog . a e&Aaia 
portioo of Older and stability • 

PUBUU& 
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A further View of the Constitution of the Senate^ in regard to the du- 
ration of the appointment of its Memhers. 

A FIFTH deddantiuft) illiiftmtwg tbe utiUty o£4 
ieoate^tia tbe want oCadaa souse o{jaa(;ioiial cbaiacr 
tea Witbont a aeleot and stable. v^BoHaegi of tbago* 
tPOEDiBMl^ tbe esteem oC f(»eiga pow^B will not 
Cttly be £o«{^ted by an un^iligbt^ied and variable 
pQUeytf«oeQsding;iiom.tb& causes, already Jnention^ 
«d( but th0MlifinaliK)UBd]8 will not possess tbat 
sensilnliiy ^ the opiskm of tbfi imddy wbkk is ppi^ 
bapa not kss.neoflBsary.iA order to jnejtit, tbaoit is 
toobtaiiHits le^eetandeonfidemce.. t 

. An attentwi to tbe judgnent of oflther natSons, is 
important to every gofiemment) for two reasons.; 
Tbe one iSf that, indep^iidenlly of tbe merits of any 
pSKtiattliu: plan cor meamie) lit is desisable on various 
aeecmnts, tbat it should appear to other nationa as 
the offi^ng of a^ wise and lumcmrabk pelioy : The 
aeowd.ia^ tbat In dqi^itful^eaetSf. particularly 
tbe mUmA Mueile Jimr^be.wsqped biy aosnedUong 
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paaskm, or moikiefitaiy ihteiest, tiie i[»eiQned oc 
Jknown opinion of the impartial world, may be tlie 
kest guide timtcan be fbUowei. Wbut has not 
America lost wit^ foreign mttixx^ hf het^vnaitolGiuh 
facler? And 'hoir many esrrois lUid foHies wOttId *te 
iiot have avoided, if the justice and pmpiiety of h^ 
inei^rures had, in evety instance, been pievtousfy 
tiied by the light in whieh they would piobably ap- 
pear to the mdiiassed part of mankind. 

Yet however requirite a sense of national character 
may be, it is evident that it can never be sufficiently 
possessed by a numerous and changeable body. It 
can cmly be found in a number so small, that a seosi* 
ble degree of the praise and blame of public measuiea 
may be the porticm of each individual; or in an as** 
sembly so duiaUy invested with public trust, that 
the pride and consequence of its members nny bo 
sentibly incdtporated with the reputation and ^a» 
p^ity of ih6 comnlunity. The hklS^w^ mptmma^ 
tAiiviss ci Khod^sland, would probably have beeil 
HtHe affected* in their deKhnatf <ms on the ialqnitoiis 
iDatoHres of that state, by a^uments dtwim fK>m Ih* 
Hghtin wltjeh such measures would be viewed by 
foreign nations, or even by the sister stales^ whUrt 
ft tan scaicfeiy be doubted, that if theconcwrrence oi 
a select and stable body had been necessaiy, a regard 
to national character alone, would i»ve psevt^ted 
tiie calamities tmller ^^^ikh timt nd^^uided feoglm U 
now labouring. • 

- I add, as a sixth defect, ijiewmit in scmie import* 
antica^es, of a due reBponribiUty in the govemmani 
to the people, arising from that frequency of eleo* 
tions\ wMch id other*eases pfodnces this responsible 
Ifty. - The rc^rk will, perhapv^ appear not only new^^ 
but paradoxicAli 'H must Bevertlitlsss be acknow- 
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Mfidy-wten eiq^Mo^ to be m naimiMe as ith 

. Req^nnbUity, in onte to be leasoMribfe, sraait ba 
lirtilod too^octo withia the poiirQrof the Mspcouible 
jjftrtf ; and in order to be effactual, mnsi, r^ale to 
opeiadras pf that poirec, of which a vsaAj anl ft0^ 
fier judgment can be Jdnwed l^ the omstUuenlB.--*- 
-The otijects of govemm^it nay be divided into taro 
general classy; the one depending en meaam«s 
If hieh hare siogly an imnediate and tenriUe operar 
tion; the. otheer, depending on a sooeessioB ol w^^ 
jchosen and well^onnected measuraB, which have a 
gcadualand perhaq^ unoboerved opemtion* The im* 
portiuioe of the latter deBcriptioB to the ccJleetiTe 
and pacmaneiit weUare ot every eonnlry, needs ik» 
explanation. And yet it is evident, that a^i a&seia* 
Uy elected &i so short a Uam, as to be unaUe to 
provide moie than one or two links in a chain^'oi 
meaMies cm whfash tjie ge^oral weUne laay esscn* 
tifiUy depend, onght not to be answenble for the 
final result, any jmoi^ than a steward <» tenant, ^a^ 
giy:ed foi one.yi^r, could be justly made to anawar 
SfX places oc iiaprovementst which could not'foe ao* 
ccRoplisbed in less than hdf a dom&a, y^rs* Nat ia 
it possiUe lor the people to estiiaatin the dktupe of in* 
Aimac^f which thek annual aaaeadilies may weaipo^ 
tiv/ely have oa eveiHta resulting fi»in the .ni^ed 
traiisaotioiis^af several y€iais* It issuffioientfy diffi- 
cult, at any rate, to preserve a p^Esonal xeqpK>i»ft)nh^ 
in the mcnibers of a mamrau$ body^ for suixh acts of 
the bqdy.as have aninunediatet- detached, and pal^ 
pable operation on its cpnstituenta. 
. The proper remedy for this defot^ must be mi alV^ 
4iti(»2al body in the legislative depacta^nt, laiuclv 
l^^JttS.niffi^^At l^^imfii^cy to p9>v|de forsiach ob- 
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jefets fti Teqtm» a cdotimied aUrteiitioti, md a tnte of 
measures, may be justly and effectually aoswerable 
iDT Ae attaianeiit ti£ those t)bjeces; 

Tkus far I hstve censidefed the <dfenmsladeifi» 
wlUoh poi&t «nit the necessity at a well-coBstiuddd 
senate, ouly^ ^bey relate to tiie representotives of 
the people. To a people as little Utuded by piejtt^ 
dioe, or corrupted by flattay, as those- vfhcm I ftd* 
di^fls, I shall not scnifde to add, thai such an insti* 
tutioQ may be flom^im^ neo^sary, as adsfenee to 
the peopto' agaimi their own tempomry arrets aail 
delusions^ As the coel aud deiibemte sense c£ the 
cqwaujiity ought, to all goveramenis, and actm^iy 
will, in all free govevnitteBls, ultimately prevail over 
the views of its rulers; so there are particQlar mo* 
meals in public affaiis^ when the people, stiiMila<?ed 
by some irregular passion, or some illicit advantage» 
OS misled by theavtful misreiMresentations of interest* 
ed mea^ may eall for measures which they them« 
selves will afterwards be the most ready to lameirt 
and condeaan* In these critical moments, ho^ salo-* 
taiy will bp i3m inlerferenoe of some tempa^te and 
respectable bedyol citiisens, in order to che6k the 
mi^iii^d career, and to suspti^l the blow meditated 
bythapeq^ against themselves, until reason, jus- 
tice^ and ttmhi can f^in their atithority over the> 
piiUiamBd? What bitl^ anguish would not the 
pejqpleol Athens have often avoided, if their govern^ 
m^3t had cKmtained so provident a safeguard agaiiiM 
the tyi^nnjrof their own passions? Popular liberty 
might then have escaped the indelible reproach of 
decreeing, to the same citiz^is, the hemlock on one 
day, and slatiies on the next. 
' it may be sug^jested, that a people spread over 
an extensive region, cannot, liloe the crowdednnhA* 
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Mtfloli of n Miiall ^iistifefy be stibject to tixi IiuWIAmi 
otyrioleni passions; or to the danger 6[ coiabiiiin^ 
i& the putsuit o^tIDju8t ^eostures. I am far £mitt 
denying^ tlurt 'this is a diBtinctton of peentiar impor* 
tance. I luive, cm tlte contrary, end^t^uved in a 
fmner paper to show, that ft ii one of the 'piindpd 
reoommendations of a confederated repnbHc. At 
Ae same time, thts advmttage ought not to be eon. 
flbleied, SB superseding the use of auxiUaiy precan- 
tlonsi It may even be remarked, that the ttatiie ex«- 
iend^ situation, which will exempt tfie people 
of America from sorn^ ctf the dang^s inddent t6 
leaser republics, will expose them to the inconve^ 
nleDcy of remaining for a longer time, under th^ 
influence of those misrepresentations which Ae 
eoihblned industry of interested men may succeed 
in distributing among them. 

If adds no small weight to all these considerations; 
to leooUect, that history informsr us df no long-lived 
iip«A>lic, which had not a setiate. Sparta, Rome, 
and Cart&age, ai^ in fkct the only states to whoitt 
that character can be applied. In each of tbb two 
ifst, there was a senate CM life. The constitution of 
flvs senate in the last^ is less Imomi. * Circumstan* 
tial evid^ice malcesit proteible, that it wasnot <Sf^ 
terent in this particular from the two odieta. R is 
at kast certain, that it had some quality or other» 
which reudeted it an anchor against popular flnetu* 
aMons, and that a sihaller council, drawn out dT the 
senate^ was appointed not 'only for lif^, but filled u^ 
Vacandes itself. These examples, 'tUough as unfit 
for the imitation as they are repdgnant to the ge- 
nius of America, are, notwithstanding, when oom-^ 
pared with the fugitive and turbulent existence of 
Other ancient republics, very instructive proofs of 
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^ 4ws«»ii^ of tone institiidQB, tluit wiU lAmi 
fiUbUity witk Ubestyt« I wk not imawaie ol tlie. eixh 
qmitttaiieea wbich dJAtioguish tbe Ameriaan ffo« 
other posviilar gov^inmeatsi as well ancfent aa m^ 
iieivkf and wbich rendeE eztiejfte circmntpeetion ne* 
cesaa^, in , reasoning from the one. case to tho 
other, f^t after aUomng due "V^ght to this con^ 
sidecat¥>Q, it may still be maintwied, that there am 
many points of similitude^ which render these qx<* 
amples lyo/t unworthy of our atteolion. Many of the 
defects, as we haveseen, which can only be supplied 
by aaenatorial institution) are common to a numer* 
ous assembly frequently elected by the people, aad 
to the. people themselves. These are others pecu* 
liar to the former, which require the control of such 
m imtitution. The people can ne\'er wilAUly be- 
tray their own interests : but they may possibly be be* 
tii^yod by their representatives ; and the danger will 
be evidently gpreater, where the whole legislative 
tmst 18 lodged in the hands of one body of rneot 
than where the concurrence of s^arate and dis^mi- 
lar bodies^ is required in eveiy public act. 
* The difier^ice most relied cm between the Ameri- 
em and other lepublics, consists in the prindple 
of representaUon, which is the pivot on which th0 
former move» and which is supposed to have been 
unknown txy the latter, or at l^ist to the ancient part 
of them« The use which has been made of this 
difference, in reasonings contained in former papers^ 
iKill have shown that I am disposed neither to deny 
its existence, nor to undervalue its importance. I 
feel the less restraint therefore in observing, that 
the position concerning the ignorance of the ancient 
govenunents on the subject of lepresentatiout ia by 
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tio n^ans precisely truet in Oe tatttade • 
given to it. Without eirtmng info a cUequiaiticm 
which would here be misplaced, I will refer to a 
few known facts in support of what I advanee. . 

In the most pure democracies of Greeee, many of 
the executive functions weie performed, not by the 
people themselves, but by officers elected by the 
people, and representing them in their eooecvtioe ca- 
pacity. 

Prior to the reform of Solon, Athens was govern- 
ed by niae archons, annually elected by the pedple at 
large* The degree of power delegated to them, 
seems to be left in great obscurity. Subsequent to 
that i>eriod we find an assembly, first of four, and af- 
terwards of six hundred members, annually elected 
by the people ; and partially representing them In 
their legislative capacity, since they were not only 
associated with the people in the function of making 
laws, but had the exclusive right of originating legis- 
lative propositions to the people. The senate of 
Carthage, also, whatever might be its power, or the 
duration of its appointment, appears to have been 
elective by the suflrages of the people. Similar in- 
stances might be traced in most, if not all the po|^ 
lar governments of antiquity. 

Lastly, in Sparta we meet with the Ephori, and in 
Rome with the Tribunes ; two bodies, small indeed 
in number, but annually elected by the whole body of 
the people^ and considered as the representatives <rf 
the people, almost in their plempotentiary capacity. 
The Cosmi of Crete were also annually elected by the 
people; and have been considered by some authors 
as an institution analagous to those of Sparta and 
Rome» with this difference only, that in the eke- 



Hill ol tbit t^ptesenUHive body, tli^ ri0t of sufficag? 
was oommumcated to a part only of the pQople. 

From theie facts, .to nhiph many odieis miglit be 
added, it is clear, tJiat the principle of representation 
waa neither unknown to the ancient% nor wholly 
overlooked in their political constitutions. The true 
distinction . between^ these and the American go- 
vernments, lies in the total exclusion of the people in 
their collectioe capacity ^ from any share in the latter j 
and not in the totnl excludon of the representatives of 
the people &om the administration of the former. 
The distinction, however, thus qualified, must be ad- 
mitted to leave a most advantageous superiority in 
favour of the United States. But to ensure to this 
advantage its full elTect, we must be careful not to 
separate it &om the other advantage, of an exten- 
sive territory. For it cannot be believed that any 
form of representative government, could have suc- 
ceeded within the narrow limits occupied by the de- 
mocracies of Greece. 

In answer to all these arguments, suggested by 
reason, illustrated by examples, and enforced by our 
own experience, the jealous adversaiy of the consti- 
tution will probably content himself with repeating, 
that a senate appointed not immediately by the peo* 
{de, and for the term of six years, must gradually ac- 
quire a dangerous pre-eminence m the government, 
and' finally transform it into a tyrannical aristocracy. 

To this general answer, the general reply ought 
to be sufficient ; that liberty may be endangered by 
ihe abuses of liberty, as well as by the abuses of 
power; that there are numerous instanqes of the 
former, as well as of the latter ; and that the former, 
rather than the latter, is apparently most to be ap- 

FfiD.-^VOI.. lU » 
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prateodtd bjr the UiUtsd States. But a moie f«rli* 
cular leplf may be given. 

Befoie such a revolation can be effected, the se- 
nate, it is to be observed, nnist ki the first place, cor* 
rapt itself; must next corrupt the state legislatuies; 
must then corrupt the house of representatives ; and 
must finally corrupt the people at large. It is evi- 
dent, that the senate must be first corrupted, before 
it can attempt an establishment of. tyranny. Witbr 
out corrupting the legislatures, it cannot prosecute 
the attempt, because the periodical change of mem- 
bers would otherwise regenerate the whole body. 
Without exerting the means of corruption with equal 
success on the house of representatives, the opposi* 
tion of that co-equal branch of the government, 
would inevitably defeat the attempt ; and without 
corrupting the people tliemselves, a succession of new 
representatives would speedily restore all things to 
their i^htine order. Is there any man who can se» 
riously persuade himself, that the proposed senate 
tan, by any possible means within the compass of hu- 
man address, arrive at the object of a lawless ambi- 
tion, through all these obstructions ? 

If reason condemns the suspicion, the Baroe sen- 
tence is pronounced by experience. The constitu* 
tion of Maryland, famishes the most apposite exam* 
{de. The senate of that state is elected, as the fede- 
ral senate will be, indirectly by the people i and for 
a term less by one year only, than the federal senate. 
Jt is distinguished, also, by the remarkable preroga- 
tive of filling up its own vacancies within the term 
of its appointment ; and, at the same time, ia not 
under the control of any such rotation as is provided 
for the federal senate. . There are some other leaser 
distinctions, which would expose the foqner to po*^ 
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lonmUe objections, tbat do not lie again^ Ae liXftt. 
If the federal seimte, tibeiefote, really contained tlitf 
danger which has been so loudly proclaimed, some 
sjrmptoms at least of a like danger ought by tlua 
time to have been betrayed by the senate of Mary^ 
land; but no such symptoms have SL^ppeaxed* On 
tha contrary, the jealousies at first entertained by 
men of the same description with those who view 
with terror the correspondent part of the federal 
constitution, have been gradually extinguished by 
the progress of the experiment; and the M^land 
constitution is daily deriving from the salutary ope- 
ration of this part of it, a reputation in which it will 
probably not be rivalled by that of any state in the 
nuion. 

But if any thing could silence the jealousies etk 
this subject, it ought to be the British example. 
The senate there, instead of being elected tat a term 
of six years, and of being unconfined to particular fa* 
milies (X fortunes, is an hereditary assembly of opu- 
lent nobles. The house of representatives, instead 
ef being elected for two years, and by the whole body 
of the people, is^ elected for seven years ; and in a 
very great proportion, by a very small proportion of 
the people. Kete^ unquestitmably, ought to be seen 
in full display, the aristocratic usurpations and ty^ 
ranny, which are at some future period to be exemr 
plified in the United States. Unfortunately, how« 
ever, for the anti-federal argument, the British his»» 
tory informs us, that this hereditary assemUy hat 
Aat even been able to defend itsdlf f^ainst the con« 
tinual encroachments of the house of representa- 
tives ; and that it no sooner lost the support of tbe^ 
monarch, than it was aetually crushed by the weight 
rfltbe popular branch. 
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* $M bit as antiquity can intfiict ua <m lilts aobjiei^ 
i^k!JckftlpleB ntifi^poli tbe raaefocing -which webtv« 
employkl. In SpaiU the Eplutti^ the amnml i^^i^ 
seniatfres of the people, were foiuid an oyennatdi 
for the senate for life ; continually gained on its 
authority, and finally drew aU power into their own 
hands. The tribones of Rone) who were the re* 
^ presentatires of the people prevailed, jt is well 
known, in almost eveiy contest with the senate fotf 
Hfe, and in the end gained the most complete tri« 
nmph over it. This fact is the more reniarli:able, as 
unanimity was requiied in every act of the tribunes, 
even after their mnnber was augmented to ten. It 
proves the irresistible fin:ce possessed by that branc^i 
of a^free government, which has the people en its 
AiS. To these examples might be added that of 
Ctothage, whose senate, according to the testimony 
iC^'PotytHus, instead of drawing all (lower into its 
l^onex, had, at the comm^oement of the second 
pttnic war^ lo^ almost the whole of its originid 
^itiGiki. . 

>:• Besides the conclusive evidence resnltii^ from. 
t!us assemblage of jEacts, that the federal senate wU 
liever h^ lible to transfbrm itself , by gradual t»urpa- 
#ons,'in«o an independent and aristocratio bodjr; 
w^are-wafmnted in beMeving, ^t if stich a revo* 
lution should ever happen from causes wMdf f^ 
.Ibtesight of mai^ cannot guakd Against, the ho^e of 
t^reamtativtM, widi the people on their side, wItt 
at all tiike!ri)e alMe to bring back the oonBtiHitiim 
to^ilB primitive itmn and principles, i^lnst th^ 
J^ce of this imM^ate rq^resentatives of the peopb!!, 
noting wfll %e able to^maintain eteii Hlb oonsttttif- 
Itonii authority of the s^iate, but^such a dbpliqr^ 
enfightoied policy^ and amchiMnrto^ Hie p«iitb 
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goodiifBwUl divide with ttat hiwOk cl^Jfi^ 
kttuey the i^Eocttom 99A va^ffoti oi the mtiie boflf 
oC the people themidiy 00. 

P17BUU& 
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A fiufther ^iev of llie Constitiitioii of the 8ehate« in regard to dit 



It iB'a just, and not a new observatton, that 1 
VD&B^ to particular penons, and opponents to pntih 
onlax measuxeSf seldom confine their c^isnies to swell 
thingi only in either, as are worthy of blame* U«- 
Iflsa en this priaeiple, it is diflicult to expl^ die 
motives of their conduct, who condemn the propo- 
sed constitution in the aggregate, and treat with 
ae^erity some ol the most unexoep^nable aiHelet 
In it. 

j The 9d section gives power to the president, << tf 
^mndtvith theadoice and cement of the $enia§e^to maim 
^irmUieSj y&ofidxb two xxians or ths ssvAaroas 
*<VBSs«iT coircirm." 

The power of making treaties is an iM^rfant <»% 
specially as it relates to wax, peace, and oommeieet 
and it ehoold not be delegated but in such a mode^ 
tad.with such piecautioiis, as wUl aibrd the higk^ 
est secmity, that it will be exeadsed fay joen the 
heat qualified lor the puq^oae^ and is the jBuomer 
Most cMdnoive to the ptd^lie |;ood. The cenvcn- 
Hoa appear to have been attontiTe te bodi these 
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p(yi]eitft-«>Aej hikve diteeied the ptesktent to ht iho-^ 
s^n by select bodies of electors, to be depnted by tlie 
people for that express puYpose; and tbey havef 
combiltted Hke appointment of senators to the state 
leg^latures. This mode has, in such cases, vastly 
the advantage of elections by the people iri their 
collective capacity, where the activity of party zeal, 
taking advantage of the supineness, the ignorance, 
the hopes, and fears of the unwary and interested, 
often places men in office, by the votes of a small 
proportion of the electors. 

As the select assemblies for choosing the presi- 
dent, as well as the state legislatures who apjioint 
the senators, will, in general, be composed of th<J 
most enlightened and respectable citizens, therein 
riiason to presume, that their attention and their' 
irbtes #ill be directed to those men only who hav«F» 
Become the most distinguished by their aMlities and' 
i^rtue, and in wh6m the people perceive just gioun^- 
for confidence. The ccmstitution manifests very par^ 
ticular attention to this object. By excluding men- 
under thirty-five from the first dBlce, and those un^*^' 
der thirty from the second, it ccmfines the elections 
to ifaen of whom the people have had time t6 form a 
J&dgment, and with respect to whom they will not^ 
be Uable tjo be deceived, by those brilliimt appeal*" 
ances of genius and patriotism which, like transient 
meteors, isoaietimes mislead as wdl as dassde. If the 
ot)servation be welt founded, that wise kidg:s will* 
always be served by able ministers, it fa fair to argu# 
that, as an assemldy <^ select eleotor^ posste, ina^ 
greater degree thtii' kings, the mems of .extensiTieand* 
tc&cwMe infbnuation relative ta men and charactetv 
fto will their appoitttmeints bear ^t leaBt'tqtal Mttflar 
cfHllscr«tibliaiiddi9D6mitteftt. Tlie iofeiMeewliMl 
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nalurally- results from these comidemti0i» is^tliis, 
'that the preddeat and senators so chosen, will air 
ways be of the number of those who best understand 
our national interests, whether considered in r^ation 
to the several states, or to foreign nations^ who ar0 
best able to promote those interests, and whose re* 
putation for integrity inspires and merits confidenoe. 
With such men, the power of making treaties may* 
be safely lodged. 

Although the absolute necessity of system, in the 
conduct of any business, is universally known and 
acknowledged, yet the high importance of it in na» 
Honal affairs, has not yet become sufficiently im- 
pressed on the public mind. They who wish to 
oommit the power under consideration to a popular 
assembly, composed of members constantly coming 
and going in quick succession, seem not to recollect 
^at such a body must necessarily be inadequate to 
the attainment of those great objects, which require^ 
to be steadily contemplated in all their relations and 
circumstances, and which can only be approached, 
and achieved by measures which no); only talents,, 
but also exact information, and often much timci are 
necessary to concert and to execute. It was wise, 
therefore, in the convention to provide, not only that 
the power of making treaties should be committed to 
able and honest men, but also that they should con- 
tinue in place a sufficient time to become perfectljr 
acquainted with our national concerns, and to fonk^ 
and introduce a system for the management of them; 
The duration prescribed, is such as will give them 
an. opportunity of greatly extendi^g tbm political 
information, and of rendering thdr accumulating ex^ 
iprience mcoe and more beneficial to their country, 
^or.has^tbe convoUioBdiaQoveced leiB prudence im 
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pE07i<)i^ for tlie,£cequent electioos ot Bemion im 
such a w^y^ as to obviate the iaconvenieace of perir* 
odically transferring those great aflaiis entirely to 
new menr-*for, by leaving a ccmsiderable residue of 
the old ones in place, uniforaiity and order, as weH 
as.a constant succession of official infomiati(»i» will 
be preserved. 

There are few who will not admiti that the afliairs 
of trade and navigation should be regulated by a sys- 
tem cautiously formed and steadily pursued; and 
that both our treaties and our laws should corresr 
pond with, and be made to promote it. It is of 
much consequence that this correspondence and con- 
formity be carefully maintained, and they who aas^it 
to the truth of this position, will see and confess that 
it is well provided for, by making the concurrence <^ 
the senate necessary, both to treaties and to laws. 

It seldom happens in the negociation of treaties^ 
of whatever nature, but that perfect secrecy and im- 
mediate dispatch are sometimes requisite. There are 
cases where the iQost useful intelligence may be obr 
tained, if the persons possessing it can be relieved 
from apprehensions of discovery. Those appreh^^ 
sions will operate on those persons, whether they 
are actuated by mercenary or friendly motives \ and 
tiiere doubtless axe many of both descriptions^.whp 
would rely on the secrecy of the {nresident, but wh? 
would not confide in that of the senate, and stiU 
less in that of a large popular assembly. The CGOr 
vention have done well, therefore, in so disposij^g 
of the power of making treaties, that although the 
president must, in forming them, act by the advice 
and consent of the senate, yet he will be able tp 
manage the business of intelligei^ce in si^ch a man- 
ner as prudence may suggest. 
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They who have turned their attention to the af- 
fairs ojf men, must have perceived that there are 
tides in them ; tides, very irregular in their dura- 
tion, strength, and direction, and seldom found to 
run twice exactly in the same manner or measure. 
To discern and to profit by these tides in national 
affairs, is the business of those who preside over 
them ; and they who have had much experience od 
this head inform us, that theie frequently are occa- 
sions wh^ days, nay, even when hours, are precious. 
The loss of a battle, the. death of a prince, the r^ 
moval of a minister, or other circumstances interven* 
ing to change the present posture and aspect of af- 
fairs, may turn the most favourable tide into a course 
opposite to our wishes. As in the field, so in the 
cabinet, there are moments to be seized as they 
pass, and they who preside in either, should be left 
in capacity to improve them. So often and so es- 
sentially have we heretofore suffered, from the want 
of secrecy and dispatch, that the constitution would 
have been inexcusably defective, if no attention had 
been paid to those objects. The matters which in 
negociations usually require the most secrecy, and 
tSxe most dispatch, are those preparatory and auxil- 
iary measures, \thich are no otherwise important in 
a national view, than as they tend to facilitate the 
attainment of the main objects. For these the pre-, 
sident will find no difficulty to provide ; and should 
any circumstance occur, which requires the advice 
and consent of the senate, he may at any time con- 
vene them. Thus we see, that the constitution pro- 
vides that our n^ociations for treaties shall have 
every advantage which can be derived ftom talents, 
information, integrity, and deliberate investigation^ 

FBP.— VOL, n. s 
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on tbe one hand; and fiom secrecy and dispatch, on 
theod^er. : 

But to this plan, as to most others that have ever 
appe«ed, objections are contrived and urged. 

Some are displeased with it^ not on account of 
any errors or defects in it, but because, as the trea« 
ties, when made, are to have the force oC laws, they 
should be made only by men invested with l^ia^ 
lative authority. These gentlem^i seem not to 
oonsider that the judgments of our courts, and the 
commiasions constitutionally given by our govemoi , 
are as valid and as binding on all persons whom they 
ooncem, as the laws jjassed by our legislature. All 
oonstitutional acts of power, whether in the exeou* 
tive Oi in the judicial department, have as much le- 
gal validity and obligation as if they proceeded 
fiom the l^islature, and therefore, whatever name 
be given to the power of making treaties, or how- 
ever obligatory they may be when made, certain it 
is, that the people may, with much propriety, com^ 
mit the power to a distinct body from the legisla- 
ture, the executive, or the judicial. It surely does 
not foI|k>w, that because they have given the power 
of Hialdng laws to tbe legislature, that therefore 
they sbould likeMdse give them power to do every 
other act of sovereignty, by which the citizens are 
to be bound and affected. 

Others, though content that treaties should be 
made in the mode proposed, are averse to their being 
the s^etne law of the land. They insist, and pro- 
fess to believe, that treaties, like acts of assembly, 
should be repealable at pleasure. This idea seems 
to be new and peculiar to this country, but new er-. 
rors, as well as new truths, often appear. Thess^ 
gentlemen would do well to reflect, that a treaty is 
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CA1I7 another name for a bargain ; and tl^t it would 
be impossible to find a nation who would make any 
bargain with us, which should be binding on them 
absolutely^ but on us only so long and so far as we 
may think proper to be bound by it. They who 
Biake laws, may, without <loubt, amend or repeal 
them, and it will nc^ be disputed that they who 
make treaties, may alter or cancel them; but still 
let us not forget, that treaties are piade not by one 
only of the ccmtraeting parties, but by both ; and 
consequently, that as the consent of both was essen- 
tial to their formation at first, so must it ever after^ 
wards be to alter or cancel jthem. The proposed 
ccmstitution, therefore, has not in the least extended 
the obligation of treaties. Th^ are just as bindings 
and just as £Eir beyond the lawful reach of legisla- 
^br% acts now, as they will be at an; future period, 
ot under any form of goyernment. 

Howerer usdbl jealousy may be in republics, yet 
-when, like bile in the natural, it abounds too much 
in the body politic ; the eyes of both become very 
liable to be deceived, by the delusive appearances 
which that malady casts on surrounding objects. 
From this cause, probably, proceed the fears ^id ap- 
prehensions of some, that the president and senate 
may make treaties without an equal eye to the in- 
terests of all the states. Others suspect, that the 
two-thirds will oppress the remaining third, and ask, 
whether those gentlemen are made sufficiently res- 
ponsible for their conduct ; whether, if they act cor- 
ruptly, they can be {Punished ? and if they make 
disadvantageous treaties, how are we to get rid of 
those treaties? 

As all the states aie equally represented in the 
senate, and by men the most able and the most wil- 
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ling to promote die Interest of thek c<^Bf4i|it^ii, 
they will all have a\\ equal' di^ree of influenee ia 
that body, especially while they^contiDue to be oaze^ 
fill in appointing proper persons, and to insist on 
their punctual attendance. In proportion as the 
United States assume a national form, and a national 
character, so will the good of tlie whdte be m(»e and 
niore an object of attention ; and the goventment musl 
be a weak one indeed, U it should fcHrget, that the good 
of the whole can only bO: promoted, by advancing 
the good of each of the parts or members which 
compose the whole* •. It will not be in the power of 
the president and senate to make any treaties, by 
which they, and their families and estates, Will not 
be equally bound and ajTected with the rest of the 
community ; and having no private interest distinct 
from that of the nation^ they will be imder no t^vp^ 
tations to neglect the latter. 

As to corruption, the case is not supposeaUcv He 
must either have been very uafc»:tunate in his ior 
t^course with the woi:ld, or possess a heart very 
susceptible of such impressions, who cao tiiink it 
• probable, that the president and two-thiixis of the 
senate^ will ever be capable of such unworthy con- 
duct. The idea is too gross, and too invidious to 
be entertained. But if such a case should ever hap- 
pen, the treaty so obtamed bom us would^ like all 
other fraudulent contracts, be null and void by the 
law of nations. 

With respect to their responsibility, it is difficult 
to conceive how it could be incxeased. Every c<mi- 
sideration that can influence the human mind, such 
as honour, oaths, reputati<m, conscience, the k>ve of 
country, family afleetiom and attachments, affoid 
security for their fidelity. In short, as the ooBsti- 
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Iptfoitt hBs taten tba uijoott cam that they dtali be 
mQUoi talents 'and mf0gri^^ we liave reaopvL to be 
peiBU^doci, that 1110 treaties they make irill be m 
advantageous assail circumstances omsideied, could 
be made ; and so far as the fear of ptmishment and 
disgrace can opa:ate, that motive to good behaviom 
JA amply afforded by the article on the subject of 
impeachments. 

PUBUUS. 
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k fortlier Hew of the ConstitatioB of the Sedate, in rdition to its 
' Gtpadty, as a court for the trial of Impcavhmentf. 

1 HE remaining powers which t^cplan of the oon- 
vention allots to the senate, in a. distinct capadtyf 
aee comprised in their putiicppation with the execu* 
tiile in tbe appointment to offices, and in their ja« 
dicialiohaiacfei; as a comrl for the tdal of impea^ 
a^ettfts^ . As in .th6 UusineBs of appointments, tbe 
exeeutive ivUi be ike princq[)al agent, the provisions 
laftlating to it wiU Btost pioperly be disclosed in the 
examination of tha^ department. We will thare* 
fore conclude this head, with a view of the judicial 
eharaoter of the senate. 

A well comtitated court for the trial of impeach- 
ments^ is an object not more to be desired, than dif» 
ficult to be obtained in a government wholly eleo- 
tive. The subjects of its jurisdiction are those o£> 
fences which pioceed from the misconduct of public 



ISA THE .FEDERALIST. 

men, or in oth^ wbids, fkom the abuse or tiokitioif * 
of some public trust. They are of a nature which 
may with peculiar: propriety be denommated po« 
iiiTicAX, as they relate chiefly to injuries clxmeim^. 
mediately to the society itself. The pvoseciitioii of 
them for this reason, will seldom £ul to agitate the 
^ssions of the whole community, and to divide it 
into parties, more or less friendly or inimical to 
the accused. In many cases, it will c<ainect itself 
. with the pre-existing factions, and will enlist all 
their animosities, partialities, influence, and interest 
on one side, or on the other ; and in such cases there 
will always be the greatest danger, that the deci- 
sion will be regulated more by the comparative 
strength of parties, than by the real demonstratiops 
of innocence or guilt. 

The delicacy and magnitude of a trus(t» wMdi so 
deeply concerns the political reputation and exis- 
tence of every man engaged in the administiation 
of public affairs, speak for themselves. The diffi- 
culty of placing it rightly in a government restimg^ 
entirely on the basis of periodical elections, will as 
readily be perceived, when it is considered that the 
Hiost ccmspicuous characters in it will, from that cir- 
ramstance, be too often the leaders, or the tools dF 
the most cunning or the most numerous faction; and 
en this account, can hardly be expected to possesft 
the requisite neutrality towards those whose coor 
duct may be the subject of scrutiny. 

The convention, it appears, thought the senate 
the most fit depository of this Important trust. Those 
who can best discern 'the intrinsic difficulty (rf the 
tidng, will be least hasty in condemning that opin- 
ion ; and will be most faacUned to allow duO wdght 
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to the arguments, which may be supposed to have 
produced it. 

What, it may be asked, is the true spirit of the 
institution itself? Is it not designed as a method of 
iTATiONAi. INQUEST iuto the couduct of public men? 
If this be the design of it, who can so properly be 
the inquisitors for the nation, as the representatives 
of the nation themselves ? It is not disputed tliat the 
power of originating the inquiry, or in other words, 
of preferring the impeachment, ought to be lodged 
in the hands of one branch of the legislative body; 
will not. the reasons which indicate tl^e propriety 
of this arrangement, strongly plead for an admis- 
sion of the other branch of that body to a share of 
the inquiry? The model, from which the idea of 
this institution has been borrowed, pointed out that 
course to the convention. In Great Britain, it is the 
province of the house of commons to prefer the im- 
peachment; and of the house of lords to decide 
upon it. Several of the state constitutions have 
followed the example. As well the latter, as the 
fonner, seem to have regarded the practice of im- 
peachments, as a bridle in the hands of the legis- 
lative body, upon Ae executive servants of the go- 
vernment. Is not this the true light in which it 
ought to be regarded ? 

Where else, than in the senate, could have been 
found a Mburnl sufficiently dignified, or sufficiently 
independent? What other body would be likely to 
feel conjidtnce enough in its oion situation^ to preserve 
unawed and uninfluenced, the necessary impartiality 
betwe^i an individual accuseAj and the represent a-^ 
lives, if the people^ his accusers? 

Could the supreme court have been relied upon as 
answering this description? It is much to be doubt«j 
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ed, whether the ttembers of that tribunal would at 
all times be endowed with so eminent a portion of 
fortitude, as would be called for in the execution of 
so difficult a task ; and it is still more to be doubted, 
whether they would possess the degree of credit 
and authority , which might, on certain occasions, 
be indispensable towards reconciling the people to 
a decision that should haj^n to clash with an ac^ 
cusation, brought by their immediate representa- 
tives. A deficiency ia the first, would be fatal to 
the accused ; in the last, dangerous to the public 
tranqijdllity. The hazard in both these respects 
oould only be avoided, if at all, by rendering that 
tribunal more niunerous than would consist with a 
xeascxiable attention to economy. The necessity of 
a numerous court for the trial of impeachments, is 
equally dictated by the nature of the proceeding. 
This can never be tied down by such strict rules, 
either in the delineation of the offence by the pro- 
secutors, or in the construction of it by the judges, 
as in common cases serve to limit the discretion of 
courts in favour of personal security. There will 
be no jury to stand between the judges, who are to 
pronounce the sentence of the law, and the party 
who 13 to receive or suffer it. The awful discre^ 
tion, which a court of impeachments must neces- 
sarily have, to doom to honour or to inEamy the 
most confidential and the most distinguished cha-* 
racters of the community, forbids the commitment 
of the trust to a small number of persons. 

These considerations seem alone sufficient to au- 
thorize a conclusion, that the supreme court would 
liave been an improper substitute for the senate, as 
a court of impeachments. There remains a further 
consideration, which will not a little strengthen this 
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conclusion. It is this : the punishment, whidi may 
be the consequence of conviction upon impeach- 
ment, is not to terminate the chastisement of the 
offender. After having been sentenced to a per- 
petual ostracism from the esteem and confidence, 
and honours and emolumeiits of his country, he will 
still be liable to prosecution and punishment in the 
ordinary course of law. Would it be proper that 
the persons, who had disposed of his fame, and his 
most valuable rights as a citizen in one trial, should 
in another trial, for the same offence, be also the 
disposers of his life and his fortune ? Would there 
not be the greatest reason to apprehend, that error 
in the first sentence, would be the parent of error in 
the second sentence? That the strong bias of one 
decision, would be apt to overrule the influence of 
any new lights, which might be brought to vary 
the complexion of another decision? Those who 
know any thing of human nature, will not hesitate 
to answer these questions in the affirmative; and 
will be at no loss to perceive, that by making the 
same persons judges in both cases, those who might 
happen to be the objects of prosecution would, in 
a great measure, be deprived of the double security 
intended them by a double trial. The loss of life 
and estate, would often be virtually included in a 
sentence, which, in its terms, imported nothing more 
than dismission from a present, and disqualification 
for a future office. It may be said, that the inter- 
vention of a jury, in the second instance, would 
obviate the danger. But juries are frequently in- 
fluenced by the opinions of judges. They are sbme^ 
times induced to find special verdicts, which rejfer 
the main question to the decision of the court. Who 
would be willing to stake his life and his estate 

FED.— VOL. lU T 
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upon the veidict of a jury, acting under tbe auspib* 
ces of judges, who had predetermined his guilt? 

WoiM it have been an improvement of the plan, 
to have united the supreme court with the senate, in 
the formation of the court of impeachments ? This 
union would certainly have been attended with se- 
veral advantages; but would they not have been 
overbalanced by the signal disadvantage already stat- 
ed, arising from the agency of the same judges in the 
double prosecution to which the offender would be 
liable? To a certain extent, the benefits of that union 
will be obtained ftom making the chief justice of the 
supreme court the president of the court of impeach- 
ments, as is proposed to be done in the plan of the 
convention ; while the inconveniences of an entire 
incorporation of the former into the latter, will be 
substantially avoided. This was perhaps the pru- 
dent mean. I forbear to remark upon the additional 
pretext for clamour against the judiciaiy, which so 
considerable an augmentation of its authority would 
have afforded. 

Would it have been desirable to have composed 
the court for the trial of impeachments of persons 
wholly distinct from the other departments of the 
government? There are weighty arguments, as well 
against as in favour of such a plan. To some minds, 
it will not appear a trivial objection, that it would 
tend to increase the complexity of the political m»- 
chinet and to add a new spring to the government, 
the utility of which would at best be questionable. 
Bat an objection which will not be thought by any 
unworthy of attention, is this : a court formed upon 
aiich a plan, would either be attended with heavy 
expense, or might in practice be subject to a variety 
' q{ casualties and inconveniences. It must either 
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Consist of permanent o&cets^ stationary at the seat 
of government, and of course entitled to filled and 
regular stipends, or of certain officers of the state 
governments, to be called upon whenever an im- 
peachment was actually depending. It will not be 
easy to imagine any tMrd mode materially differ^t» 
which could rationally be proposed. As the court, 
for reasons already giveu, ought to be numerous; 
the first scheme will be reprobated by every man, 
who can compare the extent of the public wants 
with the means of supplying them ; the second will 
be espoused ynth caution by those who will seriou*- 
ly consider the difficulty of collecting men dispersed 
over the whole union ; the injury to the innocent, 
from the procrastinated determination of the charges 
which might be brought against them ; the advan- 
tage to the guilty, from the opportunities which de- 
lay would afford for intrigue and corruption, and in 
some cases the detriment to the state, from the pro- 
longed inaction of men, whose firm and faithful ex- 
ecution of their duty, might have exposed them to 
the persecution of an intemperate or designing majo- 
rity in the house of representatives. Though this 
latter supposition may seem harsh, and might not be 
likely often to be verified ; yet it oi^ht not to be 
forgotten, that the demon of faction will, at certain 
seasons, extend his sceptre over all numeitnis bodies 
of men. 

But though one or the other ctf the substitutes 
which I^ve been examined, or some other that might 
be devised, should, in this respect, be thought j^e^ 
ieiable to the plan reported by the convention, it 
will not follow, that the constitution ought for thLi 
reason to be rejected. If numkind were to resolve 
to Vigtee in no institution of government, until every 
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{Mart of it had been adjusted to tiie most exafft stmA- 
aid of perfection, society would soon become a gene- 
ral scene of anarchy, and the wodd a desert. Where 
is the standard of perfection to be found? Who will 
undertake to unite the discoidant opimons of a 
whole community in the same judgment c^ it ; ani 
to prevail upon one conceited projector to renounce 
his infallible criterion, for the falUdle criterion of In 
more conceited neighbour T To answer the purpose of 
the adversaries of the constituticm, they ought to 
prove, not merely that particular provisions in it are 
not the best which might have been imagined, but 
that the plan upon the whole is bad and pernicious. 

PUBUUS. 



NUMBER LXVL 

Br MR. BAMJLTOir, 



The tame Sulgeet eontinned. 

A REVIEW of the principal objections that have 
appeared against the proposed court for the trial of 
impeachments, will not improbably eradicate the 
remains of any unfavourable impressions which may 
still exist, in regard to this matter. 

The^r^ of these objections is, that the provision 
in question confounds legislative and judiciary au- 
thorities in the same body, in violation of that iia- 
portant and well-established maxim, which requires 
a separation between the different departments of 
power. The true meaning of this maxim has been 
discussed and ascertained in another place, and has 
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been Atimn to be enthdiy compatible with t futiA 
iateunixtuie oi those departments for special purpo- 
ses, preserving them, in the main, distinct and un- 
connected. This partial intermixture is even, in 
some cases, not only proper, but necessary to the 
mutual deC^ace €i the several members of the go- 
vanment, against each oth^. An absolute or qua« 
Ijffied negative in the executive, upon the acts of 
the legislative body, is admitted by the ablest adepts 
in political science, to be an indispensable barrier 
against the encroachments of the latter upon the 
former. And it may, perhaps with not less reason^ 
be contended, that the powers relating to ioq^each- 
ments are, as before intimated, an essential check 
in the hands of that body, upon the encroachments 
of the executive. The division of them between 
the two branches of the legislature; assigning to 
one the right of accusing, to the other the right 
of judging ; avoids the inconvenience of making 
the same persons both accusers and judges: and 
guards against the danger of persecution, from the 
prevalency of a factious spirit in either' of those 
branches. As the concurrence of two-thirds of 
ihe senate will be requisite to a condemnation, the 
eecurity to innocence, from this additional circum- 
stance, will be as complete as itself can desire. 

It is curious to observe with what vehemence this 
part of the plan is assailed, on the principle here 
taken notice of, by men who profess to admire, with- 
out exception, the constitution of this state ; while 
diat very constitution makes the senate, together 
with the chancellor and judges of the supreme 
eourt, not only a court of impeachments, but the 
highest judicatory in the state in all causes, civil 
and criminal. The proportion in point of num]bers, 
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fA tte elMioeUor and jadgf^es to Use deiurtms, is so 
inooDfiidecablet that th^ judiciaiy authodtgr of New- 
York, in the last resort msj^ with trath» be said to 
reside in its senate. If the plan of the omirentioii 
bO} in this req^ect, chargeable with a de);iarttire Irom 
the cdebrated maxim which has been so often mea- 
tioned, ^nd seems to be so little understood^ how 
jaauch more culpable most be the constittttion of 
New-York*? 

A second objection to the senate, as a court of im- 
peachments, is, that it contributes to an undue ao- 
eomulation of power in that body, tending to give 
to the government a countenance too aristocratic. 
The senate, it is observed, is to have concurrent ath 
thority trith the executive in the formation of foea- 
ties, and in the appointm^it to offices : If, say the 
objectors^ to these prerogatives is added that of de- 
termining in all cases of impeachment, it will give 
a decided predomimmcy to senatorial influence. To 
an objecticm so little precise in itself^ it is not easy 
to find a very precise answer. Where is the mea- 
sure or criterion to which we can iappeal, for estir 
mating what will give the s^^iate too much, too 
little, (K barely the proper degree of influence ? Will 
it not be more safe, a3 well as more simple, to dis^ 
miss such vague and uncotain calculations, to ex.^ 
amine each power by itself, and to dedde on ge- 
neral principles, where it may be deposited with 
mo6t advantage, and least inconv^a^^? 

If we take this course, it will lead to a more ia* 
telligible, if not to a moie certain result. The disf* 

* In that o£ New-Jersey^ also, the fiaal judietary au^iority if ki a 
Ibranch of the legislature. In New-Hampshire« Massaehusetts^ Pena- 
fjlvania, and South-Carolina, one branch of the legislature is the court 
to the trial of iiB{ieaehmetil8. 



THE FEDERALIST; l*f 

position oi the power of naaking treaUes, wlii(^ Mi( 
obtained in the plan of the convention, will th^2, 
if I mistake not, appear to be fully justified by the 
considerations stated in a former number, and by 
others which will occur under the next head of 
our inquiries. The expediency of the junction o€ 
the senate with the executive, in the powar of 
sq^pointing to offices, will, I trust, be placed in a 
light not less sati^actory, in the disquisitions un* 
der the same head. And I flatter myself the ob- 
9ervati(ms in my last paper, must have gone no 
inconsiderable way towards proving, that it was 
not easy, if practicable, to find a more fit recepta* 
cle toi the power of determining impeachments, 
than that which has bem chosen. If this be truly 
the case, the hypothetical danger of the too great 
weight of the senate, ought to be discarded from our 
reasonings* 

But this hypothesis, such as it is, has alre^y been 
routed in the remarks applied to the duration of 
office prescribed for the senators. It was by them 
shown, as well on the credit of historical examples, 
as from the reason of the thing, that the most popu^ 
tar branch of every government, partaking df the re- 
publican genius, by beiqg generally the fevourite 
of the people, will be as generally a full match, 
if not an overmatch* for evefiy other member of the 
gorernment. 

But, indepaident of this most active and opera- 
tive principle; to secure the equilibrium of the 
naticmal house of rqMresentatives, the plan of the 
convention has provided in its favour, seveial im- 
portant CQunterpoiaea to tl^ additicmal authorities 
to b^ ccmferred upon the senate. The exclusive 
j^ivil^e of originating money bills, will belong to 
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the house of representatives. The same ho^se will 
possess the sole right of instituting impeachments : 
Is not this a complete counterbalance to that of de- 
termining them ? — The same house will be the um- 
pire in all elections of the president, which do uot 
unite the sufDrages of a majority of the whole nuvb- 
ber of electors ; a case which it cannot be doubted 
will sometimes, if not frequently happen. The co^ 
stant possibility of the thing, must be a fruitful source 
of influence to that body. The more it is contem- 
plated, the more important will apjpear this ultimate, 
though contingent power of deciding the competitions 
of the most illustrious citizens of the union, for the 
first office in it. It would not perhaps be rash to pre- 
dict, that as a mean of influence, it will be found 
to outweigh all the peculiar attributes of the se- 
nate. 

A third objection to the senate as a court of im- 
peachments, is drawn from the agency, they are to 
have in the appointments to office. It is imag^ed 
that they would be too indulgent judges of the 
conduct of men, in whose official creation they had 
participated. The principle of this objection would 
condemn a practice, which is to be seen in all the 
state governments, if not in all the governments 
with which we are acquainted : I mean that of ren- 
dering those who hold offices during pleasure, de- 
pendent on the pleasure of those who appoint them* 
With equal plausibility might it be alleged in this 
case, that the favouritism of the latter, would al- 
ways be an asylum for the misbehaviour of the foir- 
mer. . But that practice, in contradiction to this 
principle, proceeds upon the presumption, that the 
responsibility of those who appoint, for the fitness 
and competency of the persons, on whom they be- 
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stow their chdce, and the interest they have in 
the respectable and prosperous administration of af- 
iairs, will inspire a sufficient disposition, to dismiss 
from a share in it, all such who by their conduct, 
may have proved themselves unwoythy of the con- 
fki^ce reposed in them. Though £acts may not 
always correspond with this presumption, yet if it 
be in the main just, it must destroy the suppositioUf 
that the senate, who will merely sanction the choice 
of the executive, should feel a bias, towards the ob- 
jects of that choice, strong enough to blind them 
to the evidences of guilt so extraordinary, as to have 
jmiuced the representatives of the nation to become 
its accusers. 

If any fortha: argument were necessary to evince 
the improbability of such a bias, it might be found 
in the nature of the agency of the senate, in the 
business at appointments. 

It will be the office of the president to fwmnat0% 
and with the ^vice and ccmsent of the senate to 
i^pdnt. There will of course be no exertion of 
choice^ on the part of the senate. They may defeat 
one choice of the executive, and oblige him to make 
another; but they cannot themselves choose — they 
ean only ratify or reject the choice he may have 
made. They might even entertain a prefference to 
some other person, at the very moment they were 
assenting to the one proposed ; because there mighl 
be no positive groimd of opposition to him : and they 
eould not be sure, if they withheld their assent, 
that the subsequent nomination would fall upcm 
their own fevourite, or upon aiTjr other person in 
their estimation more meritorious than the one r^ 
jected. Thus it could hardly happen, that the ma- 

3rai>.— Toi., II. ^ 



146 THE FEDERALIST. 

jority of the senate would feel any other complaeetii 
cy towards the object of an appointment, than such 
as the appearances of merit might inspire, and 
proo&of the want of it destroy. ' ^ 

A fourth objection to the senate, in the cdpax^ifjr 
of a court of impeachments, is derived from thelf 
union with the executive in the power of making 
treaties. This, it has been said, i^ouldf constitute 
the senators their own judges, in every case of a 
corrupt or perfidious execution of that trust. Aftet 
having combined with the executive in betraying 
the interests. of the nation in a ruinous treaty, what 
prospect, it is askedy would there be of their being 
made to sufiier the punishment they would deserve, 
when they were themselves to decide upon the ao» 
cusation brought against them for the treachery of 
which they had been guilty ? 

This objection has been circulated with more 
earnestness, and with a greater show of reason, than 
any other which has appeared against this part of 
the plan ; and yet I am deceived if it does not rest 
upon an erroneous foundation. 

The secmity essentially intended by the constitu- 
tion against corruption and treachery in the formation 
of treaties, is to be sought for in the numbers and cha- 
racters of those who are to make them. The joikt 
AGENCY of the chief magistrate of the union, and of 
two thirds of the members of a body selected by the coU 
lective wisdom of the l^islature of the several states^ 
is designed to be the pledge for the fidelity of the na^ 
tlonal councils in this particular. The coiiv^nticm 
might \?Lth propriety have meditated the^j^utiisrlAneiitt 
of the executive, for a deviation from the imrtractions 
of the senate, or a want of integrity^ in the condutet 
of the negociations commixed to him : They ii%ht 
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[ iuere Bad in view the puiiislaHeiit of a few lead- 
iflg individaals in the senate, who should have pro- 
stituted their influence in that body, as the merce- 
luiy instrumoits of foreign corruption : But they 
coidd nckt with more or with equal propriety have 
oont^n^Uated.the iimpeachm^it and punisbment of 
two*thirds of the senate, consenting to an improper 
tseaty,^ thaB of a majority gf that or of the other 
branch of the nati<Hial legislature, consenting to a 
pMucious or unconstitutional law : a principle which 
L believe.has never been admitted into any govern- 
ment* How in fact, cpjuld a majority of the house 
of*representatives impeach themselves? Not better, 
it is evident, than two-thirds of the senate might try 
themselves* And yet what reason is there, that a 
majority of the house of representatives, sacrificing 
the interests of the society, by an unjust and tyranni- 
cal act of legislation, should escape with impunity, 
more than two-thirds of the senate, sacrificing the 
same interests in an injurious treaty with a foreign 
pover? The truth is, that in all such cases it is essential 
to the freedom, and to the necessary independence 
of the deliberatiions of the body, that the membeis 
of it should be exempt from punishment for acts 
done in a collective capacity ; and the security to 
the society must depend on the care which is ta^ 
ken to confide the trust to proper hands, to make it 
^eix interest to execute it with fidelity, and to make 
it as difficult as possible for them to combine in any 
interest opposite to that of the public good. 
,. So far as might concern the misbehaviour of the 
e3^^tive in perverting the instructions, or contra- 
yeoinjg the views of the senate, we need not be ap- 
prehensive, of the want of a disposition in that body 
to punish the ajnise of their confidence, or to vindi- 
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tate tMt c^m aitthority: We miy tkoH teotovdM 
upon their pride, if not iip<m their Tlrtua Aasd s^ 
ikr even as might concern the^coiraption tf Saadiiq^ 
Itembcrs, by who^e afts tnd InflMOce the Httjcnty 
may have been inveigled into mmm a m odlM»te 
Che comnranlty; if the ptoofii of that com^iifMi 
BbijnM be sattsftbtMy, the tnoal proptaiity i£ hn* 
man natuie will- warrant m in cooclndiing, that theee 
trould be commonly no defect at iacliMtiDii imihfk 
body, to divert the pnblic teMituMBl from tlmi* 
selves, by a ready sacrifice <^- the amlhols of Aeit 
mismanagement and disgrace. 

PUBUUS. 
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Concerniog the Constitntion of the President ; a gross fttteinpt to tids- 
represent tbb part of iho ^Um dist«^led. 

IhE constitution of the executive department of 
tlie propased government, next claims our aittentioni^ 
Thei6 is hardly any part of the system, the af- 
langemeut of which could have been attendfed with 
greater difEcuIty, and there is perhaps none, whkh 
has been inveighed against wifli' less cando'ur, Ot 
criticised with less judgment. * 

Here the writers against the cons^tution, seein to 
have taken pains to signalize iheir talent of inisre- 
presentation. Calculating upon the aversion of the 
people to monarchy, they have endeavbutetl to en^ 
list all their jealousies and apprehensfons in oppo^i' 
sition to the intended president of the United States ; 
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Mrt mmif lU the enHryo, b«t m Ik0^ l«tt«mrm 
iKOgfiiy of tbat ddlfestad ipaieat* To j^stablisb tbt 
fMM4^ itfteily> Atr li«v» oiit mn^lod to dsair 

HhoOAtB c^tr »i«i«t£ftt») in f0ir iostaiKW «r«iit^> i«i 
•aMr'iiMAlKM leiB» Umi thoSB of a sov»mo£ cf 
Wtn^^rodi, Jtow fataaiiagiiifeAi»to vme thtaior^ 
$i ^pteao^lt^m^ He lia* b^cn deoorated with ^ 
Irtbiild99«ij90tiar in cHgmtf asd apleodour la 1I1019 
o£ ftiUng ^ GMitAikiin* He Imb been sbowii If 
tt.irilii tlie diiidbai 8p»rkKag on Us brow, and tbe 
ittperial pijyr^e flowing in bis tiain. He bas beett 
seated oti a tbfoae sunoanded with mimons and 
mistresses ; giving audience to the enroys oi fo 
feign potentates, in aH the supeicilious pomp of 
fiftajestf* The ittages of Asiatie desq^tism and 
^oinptuousness, have not been wanting to ciown the 
esaggef i^ed scene. W^ hare been taught to teem* 
ble at tike tenrftc visages of murdering janisaries( 
and to blush at tte unveiled mysteries of a lii^nre 
seraglio. 

Attempts taUiftviigmit as Aese to dUs%iire, or 
latbtt to metamoiphose the olijecty render it nieodi^ 
sary to take an accurate view of its real natute and 
form 'y in ordar to ascertain its true aspect and genu* 
ine aj^poarance, to unmask the disingenuity, and to 
ftzpose the fallaey of the counterfeit resemblances 
ir^h have been so insidiously, as well as iiidustri'- 
ously, piopagated. 

In|he execution of this task, there is no man who 
woiil(| 4Qt %d it an ardtious ^ort, either to behold 
with> mod,fj{tfJiiQin> or to treat with seriousness, thQ 
devices lM>t V^ weak thstfi wicked, which have been 
pMitrived to pervert the public opinion in lelation to 
the aubjept They so Iwr. exceed the usual, though 
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diapo»tion the most candid and. tolanmt* they must 
force the sentimeot* which fyvom an iodulgeiit coor 
stmctiou o£ the conduct pi poimool adircar9Mies, to 
gfiYe piacctto a voluntaTy afid iutfeiier?ed 4ndigna- 
tk>n. It is impossifble not .to.bc^ow the ioq^ita* 
tioii of delikeiate impostnie and deoepUon uj^n the 
gross prelence of auodiitude between a loMg of 
Great-Bdtain, and a nayag^ate of the charaoteK 
marked out for that of the jfsmdmt of .the Uniited 
States. Itis istiU more impossible to withhold that 
imputation v^rc»n the.xash ai^d barefaced expedients 
which havie been employed to give success to the atr 
tempted impositioQ. 

In ix^ iostancey which I cifecas a sample o| the 
gmieial ^pirit^the tementyJias proceeded 90 far as 
to ascribe to the pyesidbent of the United States a 
power, which by the instnimant reported^ is ea^ess^ 
kf aUoited to the executives of the individual stales. 
I mean -the powei of fillic^ casual .vacancies in the 
aenate. 

TJiis bold ei|>eciaient upcm the discernment of 
hi& countrymen^ has been hazarded by the ^ritor 
who, (whatever may be his real merit,) has had n& 
incoi^siderable share in the afifilanses of his.party^ ; 
and whO).upon this false and unfounded sqggption^ 
has bttiU a series of observations equally false and 
unfounded. Let him now be.confixmted with the 
evidence of the fact; and let him^if he be.aUe, 
justify ot extenuate the shaineful outrage he has 
offeeed to the dictates of trath» aijid.to. the iides of 
Sail dealing* , 

The seecHMi chpue of thei secmd s^tio^ of the. 
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second article, eiiipowerstRe president of the United 
States, *< to nominate, and by and with the advice 
" and consent of the senate, to appohit ambassadois,' 
" other *public minfisters afid consuls, judges of flie 
" supr^ine couift, and iili other officers of the United 
" Stat^, whose appointments are imt in the con^P 
•* tution bthenme prbtnded for, and t&Mch shall be cs-' 
« tai^hed by loco.** Immediately after flib clan^ 
follows another in these words: <« The president 
♦* shall have powcfr to jftll up all vacancies that may 
** happ^ during the recess of the senate, by granting 
** commissions^ whitSh' ^hstll expire at the end of their 
" next sessibn.^^ It is from this last provision, that 
the pretended powier of the president to fill vacant 
cies in the senate has been deducted. A sl^ht at- 
tention to the connexion of the clauses, and to the 
obvious meaning of the terms, will satisfy us, dmt* 
the deduction i^ not ev«i colouiaUe. 

The first of theaae two clauses, it is clear, only 
provides a mode for appointing mch officera, « whose 
•* appmtitments are twt othenoise provided fdr in the 
*« constitution, and which shall be estiUiUshed by lano ;" 
of course it cannot extend to the appointment of se- 
nators ; whose appointments ^re otherwise provided 
for in the cdnstituticm*, and who are established by 
the constitution, and will not require a future es- 
tablishrtient by law. This position will haidiy be 
contested. 

The last of th^se two clauses, it is equally clear, 
cannot be understood tocomi»^^id the pow^ <rf 
filling racafades^ in the senate, for the following 
reasons: First. The relation in whidi that clause 
stands to the other, which deckxes the g^ieral 

•• Article I. Set. 3. Clinue t 
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PP4q of appointing cheers of the Unlt^ Stetefs 
depotes it to be nptliing more than a supplemeut to 
Hie oAer ; ft)r ^e purpose of establiishipg <^l aiuili* 
^1^, inethod of ajpfiointmeint, in oases to which i^e 
g^m^ Qiethod was inadequate. Xhe orcU^aiy p^^ 
^ of oppoialBieat is confided to the presid^t an4 
semte jmntlgf^ and can therefore only be ^xerci^ 
4«iiiig the sesdon of the senate : bujt, ^s it woi4il 
l^TC been improper to oblige this body to be c(^ 
timiAUy in session for the appointment of officers; 
i}q4 us vacancies might happen in thdr reqeis^ whiph 
it might be necessary for the public service to ^ 
without dtittj^ the succeeding clause is evidently 
intended to authorize the president, shsigly^ to make 
4c»poraiy sppdatments ^ during the recess of the 
^. s^uUe, Iqr granting coanusaions which should ex* 
^ pbe at the end (A their next session." Second. U 
this clause is to be considered as supplementary to 
tlie one which preeedes, the oacancifs of which it 
qpedu must be cmistnied to r^te to the ^ officers'^ 
dearaihedin the pieoeding one ; and this* we have 
seen* eactedes from its dasoription the members of 
the senaiew TUrd. The time within wh^ph the 
power is toopmate, <f during the recess of th^vQnate^'* 
wd Ae duration of the appointments, ^ to the end 
of the.next sesskm^ . of that body, conspire to aluci** 
date thesense of the provision, which, if it had been 
intended to comprehend senators, would natamlij^ 
haaeer^err^ die tempcmiry power of fiUiog vacan- 
eiea to the recess of the state le£^slatures» w]^ are to^ 
make the permanent lypointmente, and not to the 
reeesa of the national senHet .who. are to Iwre wi 
eoBcern in thoie aj^iutmen^; end would. ha]«i 
extended the duration in office of the temporary 
senators to t^e n^t 9mmu 9f th«l legislature of the 
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intrbose representation the vacancies had happened, 
inst^d of making it to expire at the end of the ensa-^ 
ing session of the national senate. The circumstances 
of the body authorized to make the permanent a|)point- 
ments, would, of course, have governed the modift* 
cation of a power which related to the temp6raiy 
appointments; and, as the national senate U the 
body, whose situation is alone contemplated in the 
clause upon which the suggestion under examina- 
tion has been founded, the vacancies to which it 
alludes can oidy be deemed to respect those officersi 
in whose appointment that body has a concurrent 
agency with tlie president. But, lastly^ the first and 
second clauses of the third section of the first article^ 
obviate all possil)ility of doubt. The former pro; 
vides, that " the senate of the United States ahall be 
** composed of two senators from each state, chosen 
% tlie legislature thereof for six years ;'* and the latter 
directs, that <* if vacancies in that body should hap- 
** pen by resignation or othetmsey (hiring the recess of 
" the legislature of AistY state, the executive therbop 
«< may teake temporary appointments until the next 
" ineeting of the legislature , which shall then fill such 
«* vacancies." Here is an express power given, iu 
clear and unambiguous terms, to the state executives, 
to fill the casual vacancies in the senate, by tempo* 
lary appointments ; which not only invalidates the 
supposition, that the clause before considered could 
have been intended t6 confer that power upon the 
president of the United States ; but proves, that this 
supposition, destitute as it is even of the merit of 
plausibility, must have originated in an intenti<Hi to 
deceive the people, too palpa1>le to be obscured by 
sophistry, too atrocious to be palliated by hypocrisy. 
I have taken the pains to select thit instance of 

FEn.— TOl. II. X 
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iWiepresentatUn, and to place it in a clear and 
strong light, as an unequivocal proof of the unwar- 
xantahle arts which are {n^actised, to prevent a faii: 
and impartial judgment of t^e real merits of the 
plan submitted to the consideration of the people. 
Nor have I scrupled in so flagrant a case, to indulge 
a severity of animadversion, little coi^enial with 
the gaieral spirit of these papers. I hesitate not ta 
submit it to the decision of any candid and honest 
adversary of the proposed ^ovomment, whether lan- 
guage can furnish epithets of too mu4b asp^ty, f<^ 
so shameless and so prostitute an attempt to impose 
tax the citizens of America. 

PUBUUS. 
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Mr MR. HJMILT'aV* 



The View of tbe Consdtcition of the President eontinued, in relatioQ 
to the mode of Appointment. 

J. HE mode of appointment of the chief magis- 
irate of the United States, is almost the only part of 
the system, of any consequence, which has escaped 
without severe censure, or which has received the 
slightest mark of approbation from its opponents. The 
most plausible of these, who has appeared in print| 
has even deigned to admit, that the election of ^e 
|ifesident is pretty well guarded*. I venture some- 

•- * Vide FedenaF^urmer. 
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what further, and hesitate not to affirm, that if the 
manner of it be not perfect, it is at least excellent; 
It unites in an eminent degree all the advantages, 
the union of which was to be wished for. 

It was desirable, that the sense of the people 
should operate in the choice of the person to whonl 
so important a trust was to be confided. This end 
will be answered by committing the right of making 
It, not to any pre-established body, but to men, cho- 
sen by the people for the special purpose, and at 
the particular conjuncture. 

It was equally desirable, that the immediate 
election should be made by men most capable of an- 
alyzing the gualitias adapted to the station, and act- 
ing under circumstances favourable to deliberation, 
tod to a judicious combination of all the reasons 
and inducements that were proper to govern their 
choice. A small niunber of persons, selected by 
their fellow-citizens from the general mass, will be 
most likely to possess the information and discern- 
ment requisite to so complicated an investigation. 

It was also peculiarly desirable, to afford as lit* 
tie opportunity as possible to tumult and disorder. 
This evil was not least to be dreaded in the elec- 
tion of a magistrate, who was to have so important 
an agency in the administration of the government. 
But the precautions which have been so happily 
concerted in the system under consideration, pro- 
mise an effectual security against this mischief. 
The choice of several^ to form an intermediate bo- 
dy of electors, will be much less apt to convulse 
the community with any extraordinary or violent 
movements, than the choice of one^ who was himself 
to be the final object of the public wishes. And as 
the electors, chosen in tach state, are to assemble 
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and vote in the state in which they are chosen, 
this detached and divided situation will expose 
them much less to heats and ferments, that might 
be communicated fiom them to the people, than if 
they were all to be convened at one time, in one 
place. 

Nothing was more to be desired, than that every^ 
practicable obstacle should be opposed to cabal, in* 
trigue, and comipticm. These most deadly adver* 
saries of repuUican government, might naturally 
have been expected to make their approaches iiom 
more than one quarter, but chiefly firom the denre 
in foreign powers to gain an improper ascendant in 
our councils. How could they. better gratify thist 
than by raising a creature of their own to tiie chieC 
> magistracy of the union? But the conventicm have 
guarded against all danger of this sort, with the 
most provident and ju4icious attention. They have 
not made the sqppointment of the president to de- 
pend on pre-existing bodies of men, who might be 
tampered with beforehand to prostitute their votes ; 
but they have referred it in the first instance to an 
immediate act of the people of America, to be ex- 
erted in the choice of persons for the tempc»axy aad 
sole puipose of making the appointment. And they 
have excluded from eligibUity to this trusty all 
those who from situation might be suspected of t#o 
great devotion to the president in office. No sena- 
tor, representative, or other person holding a place 
of trust or profit under the United States, can be of 
the number of the electors. Thus, without comxf^ 
ing the body of the people, the immediate i^^ts 
in the election will at least enter upon the task, fiee 
from any sinister bias. Their transient existence, 
and their detached situation, already noticed, afford 
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a satisfactory proq^eot pf their contiimiiig ao, tp 
die coDchisioa of it, Tlie business of corrtiptioiit 
ifiiea it is to embrace so considerable a numl^r i^ 
ment requires time, as well as means. Nor ^wouU 
it he £3Uod easy suddenly to embark them, dispersec^ 
as they would be, over thirteen states, in any com- 
binations founded upon motives, which^ though 
they could not properly be denominated corrupt, 
might yet be of a nature to mislead theip from 
their duty« 

AjDOther, and np le^s important, desideratum was, 
that the executive should be independent for his 
Qontimianoe in office, cm all, but the people them- 
BOlves. He might otherwise be tempted to sacrifice 
bis da^ to his complaisance for those whose £a- 
YOiir was necessary to the duration of his official 
consequence, this advantage will ^Iso be secured, 
by making his re-election to dejiend on a special 
body of representatives^ deputed by the societjf 
far tbe single purpose of making the importa^t 
choice. • 

All these advantages will be happily combined in 
tbe plan devised by the ocmvention, which i^ that 
each state shall choose a number of persons as eleo- 
tors, equal to the number of senators and represei^ta** 
tives of such state in the national government, who 
ihall assemble within the state, and vote for some fit 
person as president. Their votes, thus given, are to 
^ tripsmJBtted to the seat of the national govern- 
ment ; and the person who may happen to have a 
majority of the whole number of votes, will be the 
fiendent. But as a majority of the votes might not 
always happen to centre in one man, and as it might 
1^ unsafe to p^mit less than a m^'ority to be con** 
elusive, it is pi»vidad, that» in such a contingency. 
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Ae tadOBe of lepresentatives dliall srtect out al the 
oandidateSy who shall have the five highest numbers 
0[ votes, the man who, in their opiniim, may be best 
qualified for the cffioe. 

This process of election affords a moral certainty, 
that the office of president will seldom &11 to the lot 
of any man whois not in an eminent degree endow- 
ed with the requisite qualifications. Talents for low 
\ intrigue, and the little arts of popularity, may alone 
suffice to elevate a man to the first honours of a sin* 
l^e state ; but it will require other talents, and a dif- 
feient'kind of merit, to establish him in the esteem 
andoc^fid^ibe of the whole union, or of so consider 
lable a portion of it, as would be necessary to make 
him a suecessf ul candidate for the distinguished office 

^ of president of the Umtcd States. It Will not be 
too strong to say, that there will be a constant pto^ 
bability of seeing the station filled by charaeiers pre- 
eminent for ability and virtue. And this will be 
thought no inccmsiderable recommendation of the 
^constitution, by those who are able to estimate the 
ehare Which the executive in every government must 

«" necessaHly have in its g($od or iU administration. 

* Tbough we cannot acquiesce in the political heresy 
of the poet, who says: 

^ For forms of gOTemmenty let fooU conteitp— 
*' That which is best administered, u best," 

— ^yet We may safely pronounce, that the ftrue test erf 
a good government is, its aptitude and tendency to 
produce a good administration. 

The vice-president is to be chos^i in the same 
manner with the president ; with this difference, that 
the s^iate is to do, in respect to the former, what is 
to. be done by the house of representatives, in respect, 
to the latter. 
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Tlie qnP^ointnieiit id an extraoidinaTy pason, as 
noe-preaident, has been oligeoted to as supexfluous, if 
not miscluevous. It has been alleged, that it wmild 
liave been preferable to have authorized the senate 
to eliect out of their own body an officer, answering 
to that description. But two considerations seem to 
justify the ideas of the convention in this respect* 
One is, that to secure at all times the possibility of a 
definitive resolution of the body, it is necessary that •• 
the president should have only a casting vote. And 
to take the senatoi (tf any state fiom his seat assena^ 
tor, to place him in that of presidast q|. the aanate^ 
would be to ej^change, in regard to the state from 
which he came, a constant £01 a emitingent vote. 
The other considesaticm is, that, as the vice-presi- 
dent may occasionally become a substitute for the ^, 
president, in the siq^reme executive magistracy, all 
the reasons whidi recmnmend the nK)de of ehctioiC 
prescribed iox the one, apply with great, if not wkb 
equal, force to tha manner of appointing the ol^flr» 
It is remarkable, that, in this, as in most other ui*. 
stances, the objection which is made, wcmld- lie 
against the constitution q£ this state. We hure a. ^ 
lieutenan^govemor, chosen by the peoplft £A large» ^ 
«who presides in the senate, and ia.the con8titiiti0iial: 
substitute for the governor in casualties similar to 
those, which would authorize the vice-president to 
exercise the authorities, and dischaige the duties of 
the presideiit. 

PUBLIUS. 
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NUMBER LXIX. 

BT MB. HAMJLtOlf, 



The nuBtkt view continiied, with a comparison between the Preade»i 
and the King of Great-Britain^ on the one hand^ and the Governor 
of New'Ydrk, on the other. 

I PROCEED now to tiace the real cbaiadefsof tlie 
proposed executive, as tl^ are marked out in tte> 
pkn of the conventimi. This will serve to place in 
a sttoDg light the unfairness of the represmtatkns 
which have been made in regard to it. 

The fimt thing which strikes our attention is, 
that the executive authority, with few exceptions, is ' 
to be vested in a single magistrate* This will s6avoe- 
Ty, however, be comidered as a peint upon which 
fuiy G(»Eparis(»i can be grounded ; for if, in this par*: 
tkuiar, there|>e a resemblance to the king of Great* 
Britain, there is not less a resemldance to the Grand 
IMgnior, to the Khan of Tartary, to the man of tibe 
r sev^ft mountai^^or to theigovemorof New^Yoik. 

Tl^ m^pistrate is to be elected £e»: fmr' yean ; 
imi is to be re-ddgible as often as the people of the< » 
United States shall think him worthy of thei^ con- 
fideiAe. In these circumstance, there is a total din- 
similitude between him and the king of Great-Bii* 
tain ;^who is an hereditary monarch, possessuig the 
crown as a patrimony descendible to his heij« far 
ever : but there is a close analogy between him and 
a governor of New-York, who is elected for three 
years, and is re-eligible without limitation or inter* 
mission. If we consider how much less time would 
l>e requisite £)r establishing a dangerous influ^oce 
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in a single state, than iot esMlisiiing a like iiiA»- 
ence tbioughout the United States, we must con- 
elude, that adulation ot four yeais for the chief 
inagistiate of the union, is a degree of permanency 
£eu: less to be dreaded in that office, than a duration 
of tfaree years for a correspondent office in a single 
state* 

The president of the United States would be 
liable to be impeached, tried, and, upon conriction 
gf tr«i90tt, bribery, or other high crimes or misde* 
neaniMrs, removed from offiee ; and would afterwards 
be liaUe to proaecution and punishment in the ordi- 
imy course of law. The person of the Mug of Great- 
Britain, is sacred and inviolable : There is no con- 
stitutional tribunal to which he is amenable ; no pu- 
lushnwnt to which he can be subjected, without in- 
volviBg the crisis of a national revolution. In this 
delicate and important ciicumstance o£ personal res- 
ponsibiMty, the president of confederated America 
would stand upon no better ground than a governor 
of New-York^ and upon worse ground than the go ver* 
U0I8 of Viigima and Delaware. 

Tlie president ^ the United States is to have pow^ 
er to return a faUl, which shall have passed the two 
iMancfaes of the legislature, for re<ionsiderati(m ; and 
the bill, so returned, is not to become a law, unless, 
upcm that reconsideration, it be ap{ttoved by two* 
thirds of both houses. The king of Great-Britain, on 
his part, has an absolute negative upon the acts of 
the twd houses of parliament. The disuse of that 
power for a considerable time past, doe&not affect the 
reality of its existence ; and is to be ascribed wholly 
to the Clown's having found the means of substitut- 
ing infiuence to authority, or the art of gaining a 
majority in cme or the other of the two houses, to the 

FED. — VOL. IT. Y 
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dom be eitefted without Imstaiding seme d^ieer o£ na* 
iional agitation. The qoalffied negative pf thfB pie* 
sldent, differs widely from thig absolute mgs&w^dL 
£he British soverdgn; and tallies eMctly wi& t2i6 
revisionary authority of thecoono&l of revision <tf this 
state, of which the govemcHr is a constituent pai^ In 
this respect, the power of the president would exceed 
that of the governor of New-York ; because the for- 
mer would possess singly, what tho latter shares with 
the chancellor and judges : But it would be precise- 
ly th6 same with that of the governor of Masaadm- 
setts j whose constitutkm, as to this article, seem^to 
have been the original from which the conveotipii 
have copied. 

The president is to be the ^ ccHBmander in chief 
^ of the army and navy of the United States, and of 
« the militia of the several states, when called into 
** the actual service of the United States He is to 
<< have power to grant reprieves and pardcHis for of- 
*^ fences against fte United Slates, except in case& cf 
^ impeachment ; to reconimend to the consid^iatioa 
^< of cc^igress such measuves as he shall judgp neces- 
^ saiy and expedient ; to convene, on extraordinary 
^ ocCMicH», both houses of the legislature, or eitber 
^ of them, and in case <^ disagreemei^ between 
^ them mth respect to the time of adjotmtmentj to ad* 
^ joum tl^m to such time as he shall think proper ; 
•< to take care that the laws be faithfully exeeotad ; 
^ and to commission all officers of the United States^^ 
In most of tl^se partioukrs, the power of the i»resi« 
dent will resemble equally that of the king of Greats 
Britain, and of the governor of New-York, The 
most material points of diffeieace 9xe theie>^Firstl 
The presid^t wiU hare only the ocoasioDftl coBimaiid 
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ef «iloIi tiart of tike mlkia^tf the^itfil^, m hy ^k§i»- 
iad^' pTQirisioai majr be coaUed into the^KstuAl sarvioe 
of the imiDa. Tlie Mag of Gli^^Ba.t^iii juid the go- 
jmemof of N^wY^oi^ Jbare iat all times the ^tiie 
eommand of idLilife miJitia mtibin th^^ ^ev^^ ju^ 
tid^oCicHis^ In this ftdii^I^ t)ie|ei£pii^ :tkefpweT ci 
He {Hre^Moity wouU be iof^m to tl^it qjl eithex tbj^ 
mbhareh ot the govenior. Seoci^. Thepre^id^ 
li'tobei^OKfiBia^def'iBchkif of the ^jrmy andncivy 
^'thb United ^taiiM. In this i^ispect hid authcHritf 
n^^Kdd be nomicnify tl^ same with that of the king cS 
^kett-Bdtain, bnr in siibBtenoe jaoaichiaforior to it. 
It would amount ito nothing more than tiie supn^i^e 
i6o^nuind and dite^tion of the military alid naval 
forces, n& first general and admiral of tlvs oonfederji-' 
cy ; While th^t of the British king extends to the cfo* 
elating of war, and to the raimg dtadregulating of 
fleets and armiies ; all Which, by the conititufiou un^^ 
det consideratimi, would appertain to the l^islature*^ 
The got etttor iirf New*Yxwk^ on the other himd, ii by 
th^ constitution of the state yerted only with the 
command of Its fioititia wad navy. But the eoii^itita- 
tions^df seveittl of tte staiea, ^aq^nsssly declare their 



* A writer in a Penasjitmia papet* «ad«r die ilgiiatilre of Ta.mo- 
mvt hm uiartocl, ^m* the ki^g of Great-Britaiik ovea bU prarogft- 
4kYe% as oommander in chief, to an annual mutiny bilL The truth is^ 
on the contrary, that his prerogative, in this respect, is immemorial, 
juid 'vras only disputed, <<'eontrarf to nil reaiaa and preeerttmt»*' «t 
Bi<iiartw i» » Vol. i. pavft 86S| eatpreases it, by the long jpfudiament oC 
Charles First; hut by the statute the 13th of Charles the Second, 
chap. 6. it was declared to be in the king alone, for that the sole su- 
preme govemment wAd- cottfliandx»^ tha tiflltia «MUn hia: jftsjesty't 
««altt«ia«d 4aiii*i9»a» aM of aU ibi^o^ fy sea and land, and of aft 
forts and plaeea of strength, ever was and is the undoubted right 
of his majesty and Ids ^oyal predecessors kings and queens of England, 
and that both w ^thir koMA^^illaamt eaiuiotJBor otfg|li«'4» jin^ 
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governors to be coptnawlers in cUef^ as wdl^'oEtkif 
army as navy; andltmay wellbeaqa«^n,wh6l]ie» 
lliose of New-HampBhite and MassaohuseUs, in pami 
ttcular, do not, in this instance, eooSet larger ponrew 
upon tlieir req[>ective gm'evnon, theai could be ciaisi* 
^ by a president of the United States. J%ird. The 
power of the president, in respect to pardons, wooid 
•xtend to all cases, eax^ept those of impeachment. The 
governor of New-York may pardon in all cases^ eveii 
in those of impeachment, except fer treason ^d mi»w 
der. Is not the power of the governor in thia arti^- 
(de, (m a calculation of political ccHisequem^es, gimtr 
erthan that of the president? All ocmsjAracMB ^kI 
plots against the government, which hftve not bee»^ 
matured into actual treason, may be screened fnm^ 
punishment of every kind, by the interposition of the< 
prerogative of pardoning. If a governor of New-i 
York, thereforey should be at the head of any ai^di 
ocm^iracy, until the design had beai ripened into^KH 
tnal hostility, 1^ could insCure his accomj^io^ and ^d* 
herents an entire impunity. A president of the uni^ 
cm, on the other hand, though he may evffltpaidoa 
ti^eason, when prosecuted in the .oitdinary course of 
law, could shelter no offender, in any (^^^e, from the 
ifieots of impeaohment and convtotion. Would nat 
the prospect of a total indenmity for all the pieKmi- 
nary ateps, be a greater temptation to undertake, and 
persevere in an enterprise against the public liberty,, 
^an the mere prospect ctf an exemption &om daatk 
and ccmfiscatiou, if the final execution of the design, 
upon am actual appeal to arms, should miscany^ 
Would this last expectation have any influoacie at aU^ 
when the probability was computed, that the p^:9O0 
who was to afford that exemption might himself be 
imvolved in the consequences of the measure; and 



tij^b^A^^^mf^ifngni^^ Tlie bet^- to jiMlgQ/Q| 
tWsiMiUery il will be /neeasaaijr tO;i^Q(4lQ0t tbaWlirjrt 
tlw jpapjxysed <90MtikittoiH the offeupe o{tiea«cii.i% 
Hfliited '< to lo^jii^ vrm vtff^B tbe UaUad Stittes, w^ 
*«^adhedDcr to tlimfi.eMmes, -givingtbem aid mA 
^^e^mkki'^" and tbat by tbe la^waof Ne^rYork^itif^ 
oegBfinedi witluii similar bemuds. Fourifu Tl^ presl^ 
dsiKtcan <mly adjourn tbe national tegi^tipe, la tJb^ 
flMigte ««Be of disagreciBaent abo^t the tiiOfe o£ adc 
jonnuDent. The Blitisb mptididi mity prgi^c^i]^, ^ 
e^m dissolve tbe parliaiMBt^ The goveoipr of New«^ 
Ycok may also prorc^ue the leg^islatuie o| thia statfi 
far a limited time; a prero^tive which> iu csertain b\t 
tmtioiisi loay be employed to yeiy impoftaat pux*^ 
poses. 

The presideiit b to have pow^^ with the ^adviook 
md eoDsent of the s€Bate» to make treaties^ pfovide4 
two-thirds of theseimtoTS present eonoiir. The Jms^ 
of Great-Brilain is the sole and absolute lepre^oita* 
Isfo of the nation, in all ioMJsn transaetipos. Qe capt 
of his own aceoid make, treaties of peace, oommerc% 
alliatioe, and of every other description. It has been 
iminuated, that his authority in this respect is not 
eoficlusive, and that his conventi^ms with foreign 
p(mets are subject to the revision, and stand in need 
of the ratification of parliament But I believe thi9 
doctrine was never h^ird of, till it was l»oached upott 
the pte^ent'oceiasion. Every jurist"^ of that kk^gdom, 
and every other man acquainted with its CQnstitution» 
kmyws, as an established fact, that the prerogative of 
nuddag: treaties exists in the crown in its utmost plo^ 
Hilttde; lind-^that the compacts entered into by the 

* Vid« ^okitone^i Conugaentstries^ vol. L p»ge 257. 



loyiA autlibi%, have the most completely! vtimMf 
sad perfeetien, ^dependent of iiqr o^r sanctkni; 
Hie parUffiortent, it is tnie^ fe sodietiMesM^en^Hi^iy^ 
ing itself in alt^ng the exielhig Ib!W& to cotdbrm ttiem 
to 'tiie st^mlatiom in a ]ie)«r tieaty ; and ihte liialy haw 
possibly gii^en Mrtli to die imgination, ti»t its cm 
q[)etation was necessary to tbe obligatory ^feaoy xit 
tiietrea^. But this parUamenrtary interpolation, pro- 
feeds* fif^n a diffeient cause; Ssom the neoen% df 
adjusting » laost artifieial and intricate syt^tmt of M« 
^ttiue and ootnmer^dal laws, to the changes mde in 
them by the opetation of the treaty ; and of adaptfaig* 
Hew provisions and precautions, to the new statrxaf 
things, to keep the machine ftom numii^ into dims* 
der- In ihifi respect, therefore, there is no compaii^ 
son between the intended power of the presideali 
and the actual power of the British sovereign. The 
one can pei^CiHm alone, what the other can only dd 
with Mie cononniaQce of a branch of the legi^Aatufe; 
Itmc^t be admitted, that, in this instance, the po^<« 
er of the federal executive would exceed that of any 
alate exeelilive. But this arises naturaHy from tte 
<^lnMve possessicm 1^ the union, of that part of Hie 
tiotereign power wUch relates to treaties. If tive 
oonlftderacy weve ta be dissolved, it would become a 
<q[Ueritito, whether the executives of the several sti^ea 
ware not solely invested with that delicate and lib* 
|^6rta^pre»ogattve. ^ 

ThepresWenfis also to be authorized to recehr^e 
xtnbassadors, and other public ministers. This, thou^ 
if Jiks been a rich theme of declamation, is more i 
matter of dignity than of authority. Itis actietksi* 
stance which will be without consequence in the ad^ 
ministration of the government ; and it was far more 
convenient that it should be arranged in this manner, 
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Oiii^aMk tliQ9» ftlHH«U be a 491^^ 
^ l6^atute» Of 000 of ito biamf^ep^ vfOA everjiBx* 
mal itf a fc^ign nuoiat^ ; tbo^b, it wete Wfwif 
la liUcQ^tlii^. pliK)e of a dc{Natod.p«edeoeaK)f. 

Tbe ppcoideot ii to nouaalef and u^A Mr odbicd 
mideonf^ni of tie senai^f to 9:ppoiat ambaatadcvs aad 
odi«r p«]Wc minifiteKSy judgesof the sapieme cowt» 
and ia geneial ail offioets. of tbe United States t8la» 
UiA^. by law, and wbose aj^^ointmants are not 
o*towi(M» piovided fpr by tbe coiistitutioii. The kiiq; 
of Gfei^Britain,]s empl^ikally and truly stjrledt die 
fawrtain of honom:* He not only appoints to all offi^^ 
cea, but can create offices. He cim coi&c titles of 
iiobility at pleaaure; and has the disposal of an irn* 
meose number of chuicb preferments. There is evi* 
dentjy a great inferiority in the power of the presi- 
denit in this particular, to that <tf Uie British kingi 
aer is it equal to that cf the govetOQi of New-Yock^ 
if we lure to interpret the meaning of the constitutioii 
oi ike $tate by the practice which has obtained widef 
Up The power of appointment is with os lodged in 
a cpi^icil, composed of the governor and four mem^ 
bars pf th^ senftte, chosen by the assembly. The go* 
vexnor claims t and has fireq[aently ^inrcimi the. right 
of mnsinatiosw and is entitled toa casting vote iu the 
appoiatmmt« If he really has the right of ngsodna^ 
ttogi his authority is in tl4s respedt equal to that of 
the president, mi exceeds it in the article of tha 
casting vote. In the national government, if the se* 
nate should be divided, no appointment could be 
made : In the government of New- York, if the coun- 
cil should be divided, the governor can turn the 



MUe mA eohfrm Iris dtm son^natioii*. likm^mm- 
pam the publicity wMcK must toeeealarily attefid Ac* 
mode of at^ifitmeiit by the presideiit and an •«nlaie 
branch of the nattooal legltlaturey \^k the piin^Mir 
in the modeof appoinimeiit by the governor of Ntv- 
ITork, closetted in a sect^ apartment with at oioat 
fimr, and frequently ^th only two petMO&J^ aadtif 
tre at the same time consider ho^ much mor^ easylt 
mmt be to influence the small number of wUcIkb 
eouncil of appointment eomists^ Attn the copstdeia- 
ble number of which the national senate wo^d.codi- 
«fst, we cannot hesitate to pronounce, that tibe power 
ef the chief Haagiatrate of this state, in the dispctti- 
tion of offices must, in practice, be greatly superior. 4^ 
that of the chief magistrate oi the union. 

Hence it appears, that, except as to the oonciinettt 
authority of Ihe president in the article of tieaties, it 
would be difficult to det^mine whether diat mug^ 
tfate would, in the aggregate, possess move-or-tesa 
power than the governor of New-York. AmA it ap- 
pealrs'yet more unequiTocally, that Aeteis nopi^ 
tence for the parallel which has been attempted be- 
twecn him and the king of Great-Brilafai. But eo 
ifender the eontiast, in this respect, stfHmoM) eld- 
king, it may betif use to throw the piiaeipid ciiQilalr- 
stances of dissimilitude into a closer groupe. 

The president of the United States, wodld be af& 
eAcer elected by the people tor four years. ThekkB^ 
of Great-Britain is a perpetual and het&Uiarfy 



* CaidoiirhoiirefeifdemMidi anMknQriHMgmMit, ^t I^ontt^fok 
ik/^ elaim of the goremor to a right of noxnmatioii well founded. Yet 
it is always justifiable to reason from the practice of a gOTej-nment, till 
its propriety has been oonttttutionally ^Mtioned. And AodeptndflBt 
•fthlseUum, Fhen we take into liew the other oonsiderationsy aad 
pursue them through all theu* consequenees* we shaU be inclined to 
draw maoh the same oonehuion. 



Tht one woold be aob^iable to pczBootl pmaafaiMiit 
and disgcace : TIm fewaa of tlie other b sacred aad 
ioviolable. Tlie one would Lave a fuaUfied negatiye 
msffm the acts of the legislative body : The other ha» 
ao adsolufe iiq;ative. The one would have a ngbjt 
lo oomnMind the oiilitary and naval forces of the imk 
tkmt TheotheT) in addition to this right, poveasoi 
that of declarir^ war, and of raidng and r^gulatit^ 
fleeta^nd anoks ^j h^ own ai^tbm^. ; The oi)p 
w^uM have a cf»pq|iia:ent power with^a branch of tJ^ 
JegiilAtme in the foiw^tion of treaties: The other i» 
ihdsole.possas$or of the power of making treaties. The 
mxG would have a like concurr^it auth^ty in ap- 
pointing to offices: The other is the sole author of aU 
aftpointments. The oae can confer no priyilegea 
whatev^ : The other can make denizens of a^^ns, 
iK>bleii^^iof commoners ; can erect corporations, with 
aU the rights incident to cprpor^te bodies. The one 
cafi prescribe no rules conceming the comjuerce or 
furrenof x>f tl^ iialion : The other is in several res- 
pects the axbiter of commerce, and in this capaci^ 
can establish markets and fairs ; can regulate weights 
apdmeasuies; ^an lay embajgoes for a limdted time;, 
am coia money ; can authorize or prohibit the circu- 
latioa of foidga coin. The one has no partiple of 
spiritual jurisdicticm : The other is the supreme head 
and governor of the national church ! — ^What answer 
•ball we give to those who w^uld persuade us, th^J; 
things so unlike resemble 'eafih other ? — ^The same 
that ought to be given to those who tell us, that a go* 
<^riiBidnt, the whole power of which would be iatiie. 
hands of the elective and periodical servants of the 
pecyple, is an aristocracy, a mon^chy 9 and a despotism. 
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XIm wae iriew eontiiMMi^ in relitiob to the viii^r of tbe TipwuJily 

and with an ezaminatioo of tlie project of an ExeeatiTC Council. 

There \b an idea, wftfch is not without Hd adroN 

the ^[eitius of T^wMican goreimnetit.' 'The i^dlgh^ 
tened* w^'Wiahers to tMs -qieeies xi gbvemmei^ 
must at least hope^ thattibe soppooltion'is destitntig^ 
feondation; since iJie^r <^an never admit' its tiMlH 
without, at the same time, admittii^ the condentffii^ 
tk>n of their own princqples. En^gy m th^ ex^u« 
ii^j is a leading chaiacter in the definition ofgodd 
goyermnent. It is essential to the piotectiim ^of^tlie 
cbmmmxitjr against Ibreign attacfts^: it is not Jess '^ 
sential to the steady admimstraiion of the lawti^ ta 
the protection of property against those ht^fUlarandl 
high-handed combinations, which sometimer iiiter- 
lupt the ordinary course of justlce|t6 Aef security iflf 
19>erty against the enterprises iand assaults of ambl^ 
tion, of fecticm, and of anaio^yf' fiv^sry man, thd 
leart convevsant in Roman story, knows ' how olie^ 
tiiat republic was obliged to take rietugein the abui^* 
lute power of a single man, under the formidabie titl^ 
eiP dictator, as well against the intrigueET of ambltitntif 
individuals, who aspired to thcf tyranny, and'^the s^ 
ditions of whole classes of the community, "vfhdsl^ 
conduct threatened ihfe existence of all govettBteerrtv*^ 
as against the invasions of extetifid eAekies; wiiolli^ 
i^ced the congiuest and destruction ot Rome. 



Thcw Gt& be tio need, however, to jnnultiply ]uh 
gmnents or examples on this head. A feeble esec^ 
tire) iiBi^esf a' feeble execution of the g0vecii|«»t. 
Aifi^Me egcecu^Caon^ is b^t another phrase lor a hdA 
execution : and a government ill execuleid) whaterar 
it 11^ he' in theory', must be; in praotiee; a b^d .'go- 

' Taking it for granted, therefore, that all men of 
sfaDse^wJSlagDeeiin Itbe necesBlEy of on ^lergetie'e:^^ 
actHiT7«$4t>will otitf remain to inqmre) what Are Hbe 
ii^fssdieats which ccm^titotevthia^eltfergy? fiow£dr 
dm they be combined 'with those other ingredients 
whidh danstitnte^afety in therepnbM^an sende^ Anfl 
fanw fsr doei^ tins ecmibinatibn t^lmmcterize the pkm 
wMoti Ins been reported by the convenl^n? 

* 39ie hagredients which constitute energy in the 
csncQtiire' are, unity t duration^; afa^ ade^piatcr pird^ 
«iHon foriis support; ^competent powers. 

Tke^ingtedients which constitute safety in the 
rv^mUissn fl»nie toe^ a due dependen6« on the poo^ 
pfo; « dae^r^spoQsihility. * -^ ' * 

TlK)se politicians and statesmen, who have becdl 
tte^mhit oelebxated fint the souhdness of theii ^^tin-- * 
cipks,.flsidHC(H: the justness of th^r views* haw de^ 
<^imd:M)t &vour o£;# ^iB^Ie exeeu,^ve» ai|d a ,oiin^i& 
onsftegisliitme. They have^ with great pit>ptiefyi 
cowdeml leneigy as the meat necessary qiialifioa^ 
ti^Utoith^ Sarmer^ and have »^^ed this jta j»MI 
aj^ldfe^le to power in a single band t while ^hey 
have, with equal propriety^ ooiisidefed' the latter a» 
best adapted to deliberatign and wisdom, Ad b^st 
cakMalalad to conciliate the confid^ce d the people^ 
and 49 jecure their puvileges and interests. 

That unity is eondueive to energy, will not be dis* 
puted. Decision, activity, secrecy, and dispatch, 



will generally characterize tftts prod^fitgl dtene 
man, in a much more emftient d^ree timh iht ptO^^ 
ceedmefs of any greater nnmberVatid isx pbjfl&him^ 
fls th€ number is increased, these i^atftie8>MdlKlil> 
dimitiished. t *. ■ ^ '>t 

This uniiy may be destrbyed in twof trays ; ^ith** 
by vesting the power in two or more magistrates; *cfi 
equal dignity and authority; or by vesting it oiteri* 
sibly in one man, subject, in whole or in part, teiiihi^ 
control and co-operation of others, in the capax!i£ly^ 
counsL^llora to him; Of the first, the two cdnsnfe of 
Kome may serre as an example ; of the last, we shidl 
£nd examples in the constitutibns of sevefirl df (kt 
states. New- York and New-Jersey', if I- redoUeoi 
ri^ht, are the only statlBs, wMch hare ifitiMted th« 
executive authority wholly to single teen*. - B6tfc 
these metliods of destroying the unity of the exeeic^ 
ti\^ have their pslrtizans ; but the votaries of aii'^iE^ 
ecutive council are the most numerous. Th^^ai^e 
both liable, If not to equal, to similar oAJ6cfibtl^, 
and may in most lights be examined in eonjuaii^ 
tion. . .'^ 

The expeiiaice of other nations ViHafiVyrd Htflft 
instruction on this head* As {att, however, lri"fk 
teaches any thing, it teaches us *not to'be*eiiamJ6Q]p. 
cd of plurality in the executivcf. We- hav« ^ude^^^t 
the Aohsans, on an e^iperlment of ttro pn^UMj nHfel^ 
induced to abolish one. The RomaM lfisti6^'<i^ 
cords many instanced of mischief) to the xepifMfe 
from the dissentibns between th^ dtWi^lHs, 'tend' bjO- 
tween the military tribunes, who were at times M6- 
stituted to the consuls. But It gives nb* spe^itfens 

* New-Torkhu no^eounml except for the )iik^t'p(u^jftiiP9il^ 
pointiog to oftees ; Ke^-Jtfney ikMrit etittoa^irliQWi tkei gtttcmtr mi^ 
fxmaJt BotlthiJil^lhMiLiile tHa|iV9(tiif;^y|itk^^ 
lutions do not lund him. 



<tf aqiF fOeolUK fidvantages derived ta tlie state, 
£ma tl|€ plmraUty of those magistrates. That Ihe 
ftifwontk)0» betw:^D them were not more {requent or 
more.fii/lal, is natter of astonishment; until we ad- 
vert to the singular position in which the republic 
irB9 almost contiiaually placed, and to the prudent 
policyr pointed out by the circumstances of the state, 
and pus^ued by ibe consuls, of making a division 
of the government between them* The patricians, 
tpgaged in a perpetual struggle with the plebeians, 
for the pi^esezvation of their aiicient authorities and 
dlgndties ; the congulsy who were generally chosen 
Qffd of the^ former boc^y, were commonly united by 
AOfpoiaQnal interest they had in the defence of the 
privfl^s^ of their order« In addition to this motive 
C|£,tmio]va£ter .the arios of the lepublic liad consid- 
cpsitt^ ai^aitded the bounds of its empire, it became 
^qst^lishjed custom ^itb the consuls to divide the 
Mdmois^ratiou between tliemselves by lot ; one of 
(bf^ip i3epai«siintag at Rome to govern the city and its 
ej^VTVpns ;, the other tajcing the comm^md m the more 
distant provinces. This ejcpedient must, no doubt, 
liaT# bad'great influence iu preventiog those colli- 
sions and rivalships which might otherwise have em- 
biroiled the rejMiblic. 

, ! . But ^uittiqg the dim light of liistorical research, 
Wd^attaobing ourselves purely to the dictates o£ rea- 
son and good sense, we shall discover much greater 
t^ftuseitpiejecttthan to approve, the idea of plurali- 
^ in 4Jie executive^ under any modiiication what- 
dvier,. . . 

Whegm^ twp or more persons are engaged in any 
OCHQtmou eiiterprise or pursuit, thei-e is always dan* 
ger^of diffeience' of opinion. If it be a public trust 
or cffice, itt'tf^hieb they mn olothsd with e<iual dig- 



3ilgrcai)A.autho]il]r, theqp ia :pemim: d$mf t^:gt^ 
soDal emiilaUoiiiaivi even aiuiiioaily.%E]|o«i*i&illM^ 
«Bd eflpeciaUy bom all tfaei^ Gauae8y.4liB ttoslb^liititt 
diaseatioxis aie apt to apdng* yhrnnrtrthnrtrr ihip 
pen, they lesaai the .xeapeotabililiy^ irtotoi tJie Mr* 
thoiily^ and disttact the plan8\aiKl ojfemAca^gd Ihoae 
whom. they divide* I£ they should. uB&rtjuiuiteif 
as^il die siqnemeezecntiYe magistiafEy of-a9oaiAg% 
consisting o( a plurality cf paaons* tbn^ToiglKt ii» 
pede or fjrustrate the most importaqt measures oit/tm 
government, .in the most critical- emeigeDries of tht 
state« And what is still wone^. they.mjght aplU 
the community into violent .and ineconcileable Ifto^ 
tions) adhering differently ^.the.differentiiidJ(vidii^ 
al& who composed the. magistiacy* . ) .. . ^ ^i 

Men often opposes thing, oerdybeeMisetA^ 
have had no agency in planning it, of.l^6oaBfle«ft 
may have been planned hy those wliom tb^ disUm 
But if they have been consulted, and have hoppeB^ 
ed to disapprove, composition th^i .becomes,- in Jthffk 
estimation, an indispensable du^ of sel£Jove« *Thmf 
seem to think themselves bound in himoucy aiid<^ 
all the motives of personal infallibiHiy, to. dfifaa^tbt 
success of what has been resolved upon, vGqatBii}R.-to 
their sentiments. Men of upright and hsnevolMt 
tempers, have too many opportunities of remarUog 
with horror, to what despe^^ate lengtha this idj«pn» 
tion is sometimes carried, and how often the.gqRNt 
interests of society are sacrificed to the Tankyy ta Ae 
conceit, and to the .obstinacy of individual, iwhp 
have credit enough to make their passions and their 
caprices interesting to mankind. Peduqps the ques- 
tion now before the public, may, in il^ conseguenQcs^ 
afford melancholy proofs of the effects. oC this de^^ 
cable frailty, or rather detestable viceinith^Jbuman 
character. 
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' V^n*^tt& i^inciples of a free gbVerninetfli iricoor 
t€Mfences from tlie sburoejust mentioned, must ne- 
^ims^y be submitted to in the formation of the 
leg(Mdt^f&; but it is nntiecessary, aflnd thetefOTe 
laftiM^f^, 'td^ introduce them into the oonstitutidii 
©f tJie ej^^ctftivei It is here "too that they mipf 
l» 'flldst' pett&irfous. In the legislature, promp- 
llll^4(if ode^Hi^on' fs^ of^ener ail evil than a b^iie- 
lll. TWe^ dillference^ cJ' opinion, and the jarrings 
of parties in that department of the government, 
t^iMigh tl^y may sometimes btetntct salutary pliins, 
J^t crffen pronlafte deliberation and= circumsp^etion^ 
affd *setve t6 ch^k excesses in: thd majority: Wh^ 
tC^mdt«f^fk too is onee t^ken,' the opposition limst 
be at an ei^^ That resolution b a lair^ and msisr 
tamd tb ft^punist^bid. BUt no fevouroble cixcunl^ 
stOtoMi^i^liate^ otatobefor the di8lRi\'antage9 xiX 
&t m tmtb m in the e^eeattve*^ department Here th^ 
tfr^^fwe* and' Hn^iiit^d. There is: no poMf at Tirfaieii 
th!&f^(beaieWopeist&,^ They^sciVe to entbmrrass ^nd 
iMMcen the exeeuiion tit iber plan of measure to 
wlA^'the3rteldlt6^'fr^m ti&^ first step^ to the final 
«to#ifttM GtitJ (l%ey t^kktsaxilf counteract tfaosi^ 
^mattes in- tbe* etectrtiv^, -^hidi are fthe most jx6* 
o«Mr^'ing¥i^tei^ to its eompesitton— ^rigottr aijdf 
mept&Msk i dftid'thts iHthcMit vkyr countekbalancmg 
gi[^«.i>fflithe^<sontfbci 6f Var, in ^hich the energy 
of 4he eiRimifive Is the bulwfelrir of the national se^ 
ettll^ev^tytlitng Would ife to be apprehended ffom 



-^WmtiS*'be^*(«tolfesBM, thfef these obSetVAtionrap^ 
^J^'%itKf]Pnefpal welgtit t§ tfee first 6dse sti;^poded; 
tikKt^fi^ to'^'ptlOifafily of magistrates of equal dignity 
^^ dUtlifb^'; a^tchem^; l^ier Advocates for ^icft 
2S^64id€lhik61jr'^fdfDi d numei^ii sect t But tlfef 
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A{^Iy, tk>ugli not with eqiial» yet witb considefsblf 
weight, to the projeot of a council, whose concur- 
rence is made constitutionally necessary to the ope- 
rations of the ostensible executive. An artful <»Ad 
in that council, would be able to distract and to 
enervate the whole system of administration. If no 
such cabal should exist, the mere diversity of views 
and opinions, would alone be sufficiait to tinctoie 
the exercise of the executive authority with a spirit 
of habitual feebleness and dilatoriness. 

But one of the weightiest objections to a phirali- 
ty in the executive, and which lies as much agaimt 
the last as the first plan, is, that it tends to cono^il 
faults, and destroy responsiMlity. ResponabilHy 
is of two kinds, to censure and to punishment. - The 
fiist is the most important of the two; especuiHy in 
an elective ofiice. Men in public trust, will much 
oftener act in such a manner as to render them un- 
worthy of being any longet trusted, than ia such a 
manner as to make them obnoxious to I^gal . ptmish- 
ment. But the multiplication of the executive adds 
to the difficulty of detection in either cas6« It often 
becomes impo^ible, amidst mutual accusattooB, to 
determine on whom the blame or the pumslm^nt 
of a pernicious measure, or series of pernicious mmr 
sures, ought really to fall. It is shifted bom. one 
to another with so much dexterity, and under suoh 
plausible appearances, that the public opinion k left 
in suspense about the real author. The cir^umstai-. 
ces which may have led to any national miscarriage 
or misfortune, are sometimes so complicated, that 
where there are a number of actors who may have 
had different degrees and kinds of ag^icy, though 
we may clearly see upon the whole that there hfs. 
be^i mismanagement, yet it may be impracticaUe t# 
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j^MfDottiiee, to whose iboooimt' th6 eyU which msfy 
have beea incurred is truly chargeable* 

^ I was over-ruled by my cooncil. The council 
<« were so divided in their opinions, that it was iBi- 
*^ possible to obtain any better resolution on the 
^< point." These and similar pretexts are constantly 
at hand, whether true or false. And who is there 
that will either take the tnmble, or incur the odium 
of a strict scrutiny into the secret springs of the 
tramaction ? SlK>uld there be found a citizen zealous 
enough to undertake the unpronn^g task, if these 
ioffea to be a coUusion between the parties eoD- 
cemed, how easy is it to clothe the ciicumstancas 
with so much ambiguity, as to render it uncertaia 
what was the precise conduct of any of those pas- 
ties* 

In thif tii^Ie instance in which the governor of 
tMs state is coupled with a council, that is, in thm 
a^^q^iiitasimt tp oiEk^es, we have seen the mischiefs oC* 
it in the view now under consideration. Scandalous 
appointments to in^portant offices have been inade. 
Some cases indeed have been so flagrant, that au. 
WAtLTim have ^^reed in the impropriety of the thing* 
When inquiry has been made, the blame has been 
laid by the governor on the members of .the council ; 
whOy on their part, have charged it upon his uond* 
.nation: while the people remain altogether at a- 
loss to deteimiae by whose influence their interests 
have been committed to hands so manifestly tm^pro* 
per. In tenderness to individuals, I forbear to do* 
seend to particulars. 

It is evident &om tliese considerations, that the 
pIuraMty of the executive tends to deprive the peo* 
p{e . of the two gceatest securities they can ha^^e fot 
tjjbtt fidilhful eoctroise of any delegated power* Firsi* 

FED. YQh. II, 2 a 
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'She B9ttmaits of public opinioai wI)io}i ^ne Aeir 
efficacy as well on account of the division of 1^ 
•ensure attendant on bad measures among a number, 
as'on acoountof the uncertainQr on wl^omitougbt 
to fall ; and secondly^ the opportunity of ducoveKJiqc 
urith facility and clearness the misconduct of IjM 
persons tbey trust, in ordar either to their remoiri^ 
from office, or to their actual punishment, in oaa<^ 
which admit of it. 

In England, the king is a perpetual aiagistcate ; 
«lld it is a maxim wMch has obtained foi: the sake oi 
the public peace, that he is unaccountable for bSk 
administiation, and his person sacred* Nothiiq^ 
iberefore, can be wiser in tl)at kingdom, than to w* 
Be]^ to the kiQg a constitutional council, who may 
be fesponsible to the nation for the advicQ they give. 
Sfitkouft this, there would be no resposaibiUty what- 
fiver in the executive department, an idea inadmiss^ 
j^e in a £bee government. But even these, the kiqg 
is not bound by the resolutions of his council, thougli 
they are answerable for the advice they give. Ha is 
tlie absolute master of his own conduct, inth^ oxer- 
€ise of his office ; and may observe or di^reigard Jtbe 
iK>unsel given to him at his sole discretion. 
^ , But in a rep^lici where every magistjAte oug^ 
to be personally responsible for his behaviour iuiot- 
ficet the reason which in the Br|tisbb constitution dic- 
tates the prc^iriety of a council,, not oxxly ceasea^ 
tkfplfi but turns against the institution. In the 4^0- 
narchy of Great-Britain, it fumisliea a wb^titHte 
for the prohibited responsibility of the chief ma- 
S^atsate: which serves in aome degree aa aliost^ge 
to the. «atioii^ justice for liia. good: behaviour.. .In 
the American republic it would serve to destroy, 
or would greatly dimiijish the intenddl and ne- 
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omuty respoiistbiUty of tlie elifef mi^tete hioi- 

The i^tea tt a council to the execmiTe, wMch has 
90 generally obtained in the state ccmstitutions, luui 
been derived ftotii that maxim of republican jealousy 
ii^ich considers power as safer in the hands o( a 
number of^ men, thail of a single man. If the m«x^ 
im shottld be admitted to be applicable to the case, 
I shcHild contend, that the advantage on that side 
wouM not counterbalance the numerous disadvan* 
ttges on the op}>osite side; But I do not tMnk the 
ivie at all applicable to the executive power. I 
diearly concur in opinion in this particular, with a 
IMlter whom the celebrated Junius pronounces to 
be " deep, solid, and ingenious," that « the execu- 
'^ttve power is more easily confined when it ia 
« one*." That it is far more safe there ishouMi be 
^ single object for the jealousy and watchfulness of 
the people ; in a word, that all' multiplication of 
the executiye, is rather dangerous than frimidly to 
liberty. 

A little considiafation will satisfy us, that the spe- 
eies of security sought fot in the multiplication of 
the exeeutiTe, is tmattainable. Numbers must be so 
great as to render combination difficult ; or they are 
father a source of danger than of jiecurlty. The 
tH^ited cat^dit and inftuence of seveial individuals, 
milst be more formidable to liberty, than the credk 
ntd influence ttf either of them sep^tately, Whm 
^ower, thefdbre, is placed in the hands of so small 
1^ number of m^n, as to admit of their interests saaA 
vfeWB being eanstiy oombined in a common en4e9- 
prise, by m artfel k!Eider,it beeomeftwoie Hable to 

* DeUlme. 



abuse, ind tanre dang^ioof whee «btii«i, tAan if fit 
be lodged in the hands of one man, who, f nom the t^^* 
ly cifctunflttB^e of his being alone, will be more nar- 
rowly watched, and more readily simpected, and irha 
cannot unite so great nrwmm id Influenee as wben 
he is associated with others. The dee^nvivs of 
Rc»ne, whose name denotes their namber'^, wseM» 
more to be dreaded in thdr usurpation than any oistm 
6f them would have been. No peison would think 
of proposing an executive much more numerous than 
that body; from six to a dozen have been suggested 
for the number of the eoundL The extreme 4f 
these numbers is not too great for an easy combbia- 
lion ; and from such a combination AiMiiea woulti^ 
have m^re to fear, than fsBom the amibitifiii of any 
single individual. A council to a magisttale, "Wko- 
is himself responsible fef what he does, are ge* 
nerally notUmg better than a clog upon hia gomi 
intentions; are often the ins^raments and aoccnn^ 
plices of his bad, and are almost always a ddtirto 
his faults* 

X forbear to dwell upon the subject of expense ; 
though it be evident that if iihe council sfacmld be m*^ 
merous enough to answ^ t^iei^incipal^efid aimed at 
by the institution, the salaries <tf the meoribers winof 
must be drawn from their homes to fcsite at &m 
seat of government^ would lovm aniteln in the oa^ 
talogue of pubUe expenditttres, too serioua' to be iii^ 
<mrr6d for an object et equirdoal utility. 

I will only add> tiiat pri^ to the appearasoe t>f 

the constitutioii, I rarely met wUh an inteiKgwt 

^ man from, ^iqr #f the states, wiio dtti ncftadmit^ as 

the re&uU of expoffenoe, that the unity ef tbe>«c(N 



eatitie ^ tUs «tete mas oiie .of die hcgtttd Ht^im* 
tirngmMBiS itMtiifes td our comUMiuiu 






Tbe ifttae View eafttiiMMdi in vegwrd to^^ INraficm of AeOAee. 

llURATiOlf in ofiioe, lias been menfiooed as the 
second requisite to the energy of the exeeutive ttti- 
tbority. This lias relation to two eObjeets : To the 
pefBondl firamess of the cMef magfstrate, in Aie 
employment of his ocmsfltntional poivers ; and to 
the stflMlity of the system of admiinstration, whidh 
Buy Mfe been adopted mtder his anspioes. IVltll 
r^ard to the iBret, it must be evident, that the kmger 
thedtnration in office, the greater will *e the proba- 
bility of ii^btaining so important an advantage, ft is 
a general principle of human nature, fhat a man 
wffibe isttei^estedin whatever he possesses, in pro 
portion to the firmness or precariousness of Ae te* 
nure by which he hohh it ; wiH be less attached to( 
what he holds by a momentary or uncettain title, 
than to what he enjoys by a title durable or certain j 
aud, of course, will be wifKng to risk moi^e for the 
sake of the one, than of the other. This remark h 
not less appHcaftle to a potttical privilege, or honour, 
ortrust, than 4o'any attide of ordinary property. 
The inference from it is, that a man acting in the 
capacity of chief magistrate, under a conscious* 
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Hess tliat in a yerj sliorttime he must lajr down his 
office, win be apt to feel liimself too little Interested 
in it, to hazard any material censure or perplei^ty, 
from th6 independent exertion of his powers, or frcoft 
encountering the ill IramotiTs, however transient, 
which may happen to prevail, either in a oondder»- 
ble part of the seciety'it^elf, or even in a predomi- 
nant faction in the legislative body. If the case 
should only be, that he might lay it down, imleas 
eontinued by a new choice ; and if he should be 
desirous of being continued, his wishes, conspiring 
with his fears, would teod still more powerfully to 
corrupt his int^ity, 6i debase his fortitude. In 
rither case, feebleness and irresolution most be tii0 
characteristics of the station. 

There are some, wiio would be inclined to regard 
the servile pliancy of the executive, to a prevoilii^ 
current, either in the community or in the legbla- 
ture, as its best Tecommendation. But such m^i eof 
tertain very crude noticms, as well of the purposei 
for which government was instituted, as of the true 
means by which the public happiness may be pro* 
moted. The republican principle demands, that^tlic 
deliberate sense of the community should govern 
tiie conduct of those to whom they intrust the ma* 
mgement of their aflaiis ; but it does not require an 
unqualified comj^aisance to every suddai breeze of 
passion,^ or to every transient in^ulse which tine 
people may receive from the arts of men who flattCMC 
their prejudices, to betray their intevests. It is a 
justobservadou, that the people commonly int^tdXhe 
FCTBLic ooon. Thk often applies to their very* ^str 
rors. But their good sepse w(nild despise the adulat* 
tor who should pretend that tb^ always reasmi fjgii 
about the means of prqaotiiig il. They know from 
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tipeiience, that they sometimes en ; and the wond^ 
hj that they so seldom err as they do, beset, as they 
oontinually are, by the wiles of parasites and syeo^ 
phants ; by the snares oi the ambitious, the avari- 
xAouSy the desperate ; by the artifices of men who 
possess their confidence more than they deserve it ; 
and of thos^ who seek to possess, rather than to de- 
serve it. When occasions present themselves, in 
which the interests of the people are at variance 
with thteir inclinations, it is the duty (d the persons 
whom they have appointed to be the guardians of 
those interests, to withstand the temporary delusion, 
in order to give them time and opportunity for more 
eool mid sedate reflection. Instances might be cited 
in which a conduct of this kind has saved the peo- 
ple, from very fatal consequences of their own mis- 
takes, and has procured lasting monuments of tneir 
gi»Uitude to the men who had courage and magna: 
liimity enough to serve them at the peril of their 
displep^re. 

But however inclined we might be, to insist upon 
ap unbounded complaisance in the executive, to the 
inelinfitions of the people, we can, with no proprie^ 
ty, contend for a like complaisance to the humours 
c£ the legislature. The latter may sometimes stand 
in opposition to the former ; and at other times the 
people may be entirely neutral. In either supposi- 
tion, it is cecfainly desirable, that the exeeutive 
dould be in a situation to dare to act his own opin^; 
ion with vigour and decision. 

The same role which teaches the propriety of a 
paMiiou between the vasious Ranches of powes, 
teaches, likewtee, that this .partition ought to be so 
oooObrired, as to sender the one inde^ndait of the 
other* To what purpose aoparate the executive or 
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.^ie jaiLioiar^ &tom the lepslative, if hoih tbe ^sxeei^ 
t»r& and the judicmry are so coiistiluled' M to be a^ 
Ibe absolute devotioai of the legislative? Safih a aa- 
ftnBAotk must be merely fiominalr aioA iacapaMe of 
ptoducing the ends toi which it was established* It 
U one thiiig to be suboidhiate to the latrs^ ^K>ther 
tM bcr deptodem on the legislative body, "the fiist 
oomports iritb, the last violates the fundamental 
prineiples of good government ; and whatev^ maf 
be the finms of the eonstitttion, unites all power in 
tiie same haiKls. The tendency o£ the legisl^ve 
authority to abHcarb every other, has been fidly dl9- 
played and illostcated I^ excnnples in soHie pxeoed- 
1o^ mmibers* In governments porely vepnblicaiiy 
tins tendency is almost irresistible. The repiesentii- 
^h93 at the people in a populsur assembly, se^ 
sMleliaies to fancy, that th^ axe the peopfe Hi^n- 
asflvefir^ anl betiay strong symptoms of impatienDe 
miA (fisgtiBt at the least sign of opposition from' any- 
other quarter, as if the exercise of its rights^ by 
eittet the eatecutive or judiciary, were a biieaoH of 
Itois privilege, and an outrage to their dSgsil]fU 
iSfey often app^ur disposed to exert an i mpe iitni i 
ISMrtml atet the other departments; and as they 
MmAMdy h»ve the people on th^r side, they A- 
wayii act with i^ch nunnentuni, as to make it ^erf 
IHQc^ibt the other members of the govenlffm: 
VH^ mrintain the biAanoe of the oonstittttioiL 

It may perhJqn be asked, how ^e shortness bl tie 
duration in office can affieet the indepei^nce of Use 
^seeutive on the legislature^ wnk&s the Qn» #ere 
(osM^ed of the power of appointing' t» diq^ctf^ 
tbeother? One answer to tliiistinq[uky mafy bedrawn 
ftonitbepritHJide aheadym^titioned, thatis^ fiaom 
thfslra^ mt^relt a ]»nis:Bptf tti^kein atdit*t- 
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lived advantage, and the little inducement it affordft 
him to expose himself^ on account of it, to any coor 
ttdecable inconvenience or hazard. Another answert 
perhap$ UK^re obvious, though not more conclusive^ 
will result from the-circumstance of the influence of 
the legislative body over the people ; which might 
be employed to prevent the re-election of a matt 
irho, by an upright resistuice to any sinister project 
ol that body, should have made himself obnoxioui^ 
to its resentment. 

It may be asked, also, whether a duration^ of four 
years woul4 answer .the end proposed? And if il 
would not, whelJber a less period^ which would at ' 
least be recommended by gpreater security against 
ambitious designs, would not, for that reason, be 
preferable to a longer period, which was, at the 
same time, too short for the purpose of inspiring 
the desired firmness and independence of the ma« 
gisUate? 

It cannot be affirmed, that a duration of four yeam« 
or any other liipited duration, would completely an- 
swer the end proposd ; but it would contribute to- 
wards it in a degree which would have a material 
influence upon the spirit and character of the go^ 
vernment. Beti^een the commencement and termi« 
nation of such a period, there would always be a 
considerable interval, in which the prospect of an 
annihilation would be sufficiently remote, not to 
have an improper efii'ect upon the conduct of a man 
endued with a tolerable portion of fortitude ; and ixr 
which he might reasonably promise himself, that 
there would be time enough before it arrived, to 
make the community sensible of the propriety of the 
aieasnres he might incline to pursue. Thou|^ 
it be probable, that, as he approached the moment 

FBD.— VOL. II. 2 B' 
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wlien the public were, by a new election, to signiff 
their sense of his conduct, his confidence, and with 
it his firmtiess, would decline ; yet both the one an4 
the other would derive support from the opportu- 
nities which his previous continuance in the station 
liad afforded him, of establishing himself in the es- 
teem and good will of his constituents. He might 
then, with prudence, hazard the incinring of reproach^ 
in proportion to the proofs he had given of his wis- 
dom 'and integrity, and to the title he had acquired 
to the respect and attachment of his fellow-citizens. 
As, on the one hand, a duration of four years wilt 
contribute to the ^rmness of the executive in a suf- 
ficient degree to render it a vei^ valuable ingredient 
•in the composition ; so, on the other, it is not loi^ 
enough to justify any alarm for the public liberty. 
If a British house of commons, from the most feeble 
beginnings, from the mere power of assenting or dis- 
agreeing to the imposition of a netv tax^ have, by ra- 
pid strides, reduced the prerogatives of the crown, 
and the privileges of the nobility, within the limits 
they conceived to be compatible with the principles 
of a free government ; while they raised themselves 
to the rank and consequence of a co-equal branch 
of the legislature ; if they have been able, in one ih- 
st£uice, to abolish both the royalty and the aristbcra- 
cy, and to overturn all the ancient establishments, 
as well in the church as state; if they have been 
able, on a recent occasion, to make the monarch 
trembte at the prbspect of an innovation * attempt- 
ed by them ; what would be to be feared from an 
elective magistrate of four years duration, with the 

• ThU was the cage ^mih respect to Mr. Fin's India WU, wkieh was 
earned in the house of commons, and rejected in the lioiue of lords» ta 
^ entire satis&ctioDi as it is stdd, of the peo^e. 
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confined authorities of a president of t])« United 
States? What but that he might be unequal to the 
task which the constitution assigns him? I shall on- 
ly add, that if his duration be such as to leave a 
doubt of his firmness, that doubt is inconsistent with 
a jealoui^ of his encroachments* 

PUBLIU.S. 
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The same View eontinoed, in regard to tbe re-elSg^MUty of the 
Preadent. 

IHE ADMJNisTKATioK of govcmmait, in its largest 
sense, comprehends all the operations of the body- 
politic, whether legislative, executive, or judiciary; 
but in its most usual, and perhaps in its most {ureo 
cise signification, it is limited to executive de* 
tails, and falls peculiarly within the province of 
the executive department. The actual C(md)uet 
of foreign negociations, the preparatory plans of 
finance, the application ^nd disbujssement of the 
public monies, in conformity to the general aj^o- 
priations of the legislature, the arrangement of the 
army and navy, the direction of the operations of 
war; these, and other matters of a like nature, con* 
stitute what seema to be most properly underitood 
by the administration of goyemment. The persons 
therefore^ to whose immediate management these 
difierent matters are committed, ought to be consid- 
ered as the assistants or deputies of the chief magis- 
trate; andj on this account, they ought to derive 
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tiieir offiees from his appointment, at I^ast from bis 
Dominationi and to be subject to his superintendence. 
This view of the thing will at once suggest to us the 
Intimate connexion between the duration of the ex- 
60utiv6 ^gistrate in office, and the stability of the 
0ystem of administration. To undo what has heea 
done by a predecessor is very often considered by a suc- 
cessor as the best proof he can give of his own capaci- 
ty and desert; andin addition to this propensity, where 
the alteration has been the result of public choice, 
the person substituted is warranted in supposing, that 
the dismission of his predecessor has proceeded from 
A dislike to his measures, and that the less he resem- 
bles him» the more he will recommend himself to 
the favour of his constituents. These considerations, 
and the influence of personal confidences and at- 
tfichmenf^ would be likely to induce every new pre- 
fiident to promote a change of men to fill the suboidi- 
nate stations ; and these causes together, could not fail 
to occasion a disgraceful and ruinous mutabilify in the 
adminstration of the government. 

With a positive duration of considerable extent, I 
oomect the circumstance of re-eligibility. The first 
18 necesaary, to giv^e the officer himself the inclina- 
ticm and the resolution to act his part well, and 
the community time and leisure to observe the tbn- 
d&acy of his measuies, and thence to form an experi- 
mental estimate of their merits* The last is neces- 
Mry to enable the people, when they see reason to 
Improve of his conduct, to continue him in the sta- 
tion, in order to prolong the utility of his talents 
and virtues, and to secure to the government, the ad- 
vantage of permanency in a wise system of ^idniin- 
fsiicatioD. 



THE FEDERAJilST. 189 

Notliii^ appears more plausible at first sigbt, nor 
more ill-founded upon close inspection, than a $cIiemo 
vliich) in relation to the present point, has hadsome 
r^pectable advocates — ^I mean that of contiiHiing 
tbe chief magistrate in office for a certain time, and 
then excluding him from it, either for a limited pe^ 
riod, or for ever after. This exclusion, whether teu^ 
porary or perpetual, would have nearly the same ef- 

' lects; and 'these effects would be for the most pari 
rather pernicious than salutary. 

One ill effect of the exclusion would be, a dimi« 
nution of the inducements to good behaviour* 
There are few men who would not feel much lets 
zeal in the discharge of a duty, when they were con- 
scious that the advantage of the station, with which 
it was connected, must be relinquished at a determi- 
nate period, than when they were permitted to en- 
tertain a hope of obtaining by meriting a continuanee 
of them. This position will not be disputed, so long 
as it is admitted, that the desire of reward is one of 
the strongest incentives of human coiKluct ; or that 
the best security for the fidelity of mankind, is to 
make interest coincide with duty. Even the love of 
fame, the ruling passion of the noblest minds, which 
would prompt a man to plan and undertake exten- 
tuve and arduous enterprises for the public benefit^ 
requiring considerable time to mature and perfect 

. them, if he could flatter himself with the prospect 
of being allowed to finish what he had begun, woold^ 
oh the contrary, deter him from the midertaldng, 
'when he foresaw that he must quit the scene be^ 
fore he could accomplish the work, arKi must com- 
mit that, together with his own reputation, to IuukIs 
which might be unequal or unfriendly to the task. 
The most to be expected bom' the generality of men 
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in socb a sitaaiioii, is tlie iic^tiTe aeiit o£ not 
6otag ham, instead of the posifiFe merit of doing' 
good. 

Anotber ill effect of tbe exdusion, woold be tbe 
temptation to scndid vkwsy to peculation, and, in 
some instanoes, to nsaipation. An airaricioos man, 
wbo migbt bappen to fill tbe office, locddng forward 
to a time wben I^ must at all events jieid np tbe 
advantages be enjoyed, woold feel a propensity, not 
easy to be resisted by sucb a man, to make tbe best 
nse of bis opportunities, wbile tbey lasted; and 
ndgbt not scruple to bave lecouise to tbe most cor- 
rupt ^cpedients to make tbe barvest as abundant as it 
was transitory; tbougb tbe same person probably, 
witb a different prospect before bim, Hiigbt ccmtent 
bimself witb tbe regular emoluments of bis station, 
and migbt even be unwiiliug to risk tbe consequen- 
ces of an abuse of bis opportunities. His avarice 
migbt be a guard upon bis avarice. Add to tbis, 
tbat tbe same man migbt be vain or ambitkms, as 
well as avaricious. AikI if be could expect to pro- 
long bis bmiours by bis good conduct, be m^bt be- 
sitate to sacrifice bis appetite for tbem, to bis appe- 
tite for gain. But witb tbe project before Mm of 
approacbing an inevitable annibikition, bis avarice 
would be likely to get ibe victory over bis caution, 
bis vanity, or bis ambition. 

An a]id>itious man too, finding bimself seated <m 
tbe suBunit of bis country's bonours, looking forward 
to tbe time at wbicb be must descend fiom tbe ex- 
alted eminence for ever, and reflecting tbat no exer- 
tion of merit on bis part could save bim from tbe 
unwelcome reverse, would be mucb more viol^itly 
tempted to embrace a fsivourable conjuncture for at- 
tempting tbe prolongaticm of bis power, at every 
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personal hazaid, than if he had the probability of 
aiiswering the same end by doing his duty. 

Would it promote the peace of the bommtmity, or 
the stability of the government, to have half a do* 
zen. men who had had credit enough to raise theoh 
selves to the seat of the supremo magistracy, wan* 
dering amoi^ the people like discontented ghosts, 
and sighing for a place, which they were destined 
never more to possess ? 

A third ill effect of the exclusion would be, the 
depriving: the community of the advantage of the 
experience gained by the chief magistrate in the ex- 
ercise of his office. That experience is the parent 
of wisdom, is an adage, the truth of which is recog- 
nized by the wisest, as well as the simplest of man* 
kind. What more desirable or more essential than 
this quality in the governors of nati(»is? Where 
more desirable or more essential, than in the first 
ma^sttate of a nation? Can it be wise to put this 
desirable and essential quality under the ban of the 
coiv^itution i and to declare that the moment it is 
aoqu;|red, its possessor shall be compelled to abandon 
the station in which it was acquired, and to which 
it is adapted ? This, nevertheless, is the precise im- 
port of all those regulations which exclude men 
from serving their country, by the choice of their 
fellow-<3itizens, after they have, by a courae of ser- 
vice;, fitted themselves for doing it with a greater 
degree of utility. 

A fpurth ill effect of the exclusion would be, the 
banishing men from stations In which, in certain 
emergencies of the state, their presence might be of 
the greatest moment to the public interest or safety. 
There is no nation which has not, at one period or 
another, experienced an absolute necessity of the 
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irlvbh this disgust of t!be . people, seoondiog the 
thwarted ambition of such a favourite, might occa* 
aion gfeater danger to liberty, than could ever rea- 
SMiabljr be dreaded from the possibility of a perpe- 
tuation in office, by the voluntary suffrages of the 
eommunity exercising a constitutional privilege. 

There is an excess of refinement in the idea of 
^babling the people to continue in offi e men if ho 
ioA entitled themselves, in their opinion, to appro- 
hafion and confidence ; the advantages of which are 
at best speculative and equivocal, and are overba- 
lanced by disadvantages far more certain and de- 
ciaive. 

PUBLIUS. 
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The same Wew eoKtinned, in r^tioii to Uie Proriaioa coneen^g" 
Stt^orty and the Power ot the NegatiTe. 

Jl HE third ingredient towards constituting the vi« 
gour of the executive authority, is an adequate pro- 
vision lor its support. It is evident, that without 
proper attention to this article, the sepamtion of the 
wecutive from the legislative department, would be 
merely nominal and nugatory. The legislature, with 
a discretionary power over the salary and emolu- 
ments of the chief magistrate, could render him as 
obsequious to their will, as they might think proper 
to make him. They might, in most cases, either re« 
duce him by famine, or tempt him by largesses, to 
surrender at discretion his judgment to their inoli- 
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nations. These expressions, taken in «ll the Iatif«d« 
of the terms, wotild no doubt convey BM)re than is 
intended. There Site men who could neither be dil» 
tressed, nor won into a sacrifice of their duty ; but 
this stern virtue is the growth of f6w smb : And iif 
the main it will be found, that a power over a nfa»*ft 
support, is a power over his will. If it were neces^ 
i$ary to confirm so plain a truth by facts, eiramples 
would not be wanting, even in this country, of th# 
intimidation or seduction of the executive by the 
terrbrs or alhnements of the pecuniaiy arrongeiHei^ 
of the legislative body. * 

It is not easy, therefore, to commend too highly 
the judicious attention which haa been paid to thi» 
subject in the proposed constitution. It is there 
provided, that *< The president of the United States 
« shall at stated times receive, for his ser\ice a com- 
" pensation, which sKcdl neither be increased nor dir 
** ndnhhed daring the period for xohich he shall have 
^' leen elected^ and he shall not receive ivitMn thatpe^ 
^ riod atisf other emolvment from the United States^ 
<< or any of them." It is impossible to imagine any 
provision which would have been nu)re eligible thau 
this. The legislature, on the appointment of a (*«- 
sidait, is once for all to declare what shall be tho 
compensation for Jiis services during the time for 
which he shall have been elected. This done^ thejr 
will have no power to alter it either 1^ increase «p 
diminution, till a new period of service Iqr a neihr 
eiactfdn commences. They can neither weaken hi!> 
fcirtitode by operating upon his necessities, nor coi*^ 
rdpt Ms integrity by appealing to his avarice* Neither 
the nnion^ nor any of ifs members, will be atlibcrly 
to give, nor will he be at liberty to receive any other 
emohiment, than thit which may have been deter* 
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1 1^ the fint act. He can ot comm Im^e im 
feoHiiwy Mriuaem^at to lanoMmoe oc do^eil^ tbe 'm^ 
dcpe&diaice inleiided fbf hittt by ike cotstitutloD. 

Tbel^ ol'the reqnbite Co ei^fgy, wlm^ ksy^ 
been enumerated, is comt>etent powers. Let m fMr 
tted to eoiBkief those whioh are proposed to be 
vested in tbo president o£ the United States.. 
• ThefiiBt tMng that offers itsetf to om obserrati^^ 
te the qualified negatire o£ tihe pceatdent upee the 
aets df resohitioin of the two hoiiaeaof the le^isilvr 
tKre; ory in otfter winds, his pow^ of retaraiiQg ail 
bills with objections, whieh will have the effSect of 
fveventiflg thck beooming lawi, unless- tliey should 
afterwards be ratified by two thirds of each of tl» 
OdttpoMnt m^&bets of the iegblative body* 

The prbpensi^ oC the legislative deptttment to in* 
ttttde upon the rights^ and to ab9orb.tbe powers of the 
oiherdepafftments, has been alteady mote than once 
Mtggested; the iosufficieBcy of a meie jparcluneitt 
delineatien of the boimdaiieaof each, .has alsa beea 
remarked npon; aad the nec^idty <tf fitsoidtwg 
Ciioh with coBBtitutional arms for ita own def^uce« 
has been inferved and proved* From these deair and 
iadtabitabie prindides, results the psopriety of a ner 
gittive, dther abscdute oir qualified, in the ezeputsvei 
upon the aots of the le^kOive branches. Without 
the one OS the other, the fbrmar would be absolutely 
tmaUe to defend hioiself against the dqii^datfams <rf 
H^ latter. He might gradcially be stripped of hfo 
autbenties by succiessive resolutions, or annihihted 
by a single vote. And in the one mode or the 
oAer, the k^slative and eseoutiTe powess m%ht 
speedily come to be blended in the nme hamis* If 
even no pjropeosity had ever diseovered itself in the 
legiriative body, to iiwade the rights of tl^ «xeeu* 
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tive$ Hie miMof jurt reamiing and theoietio j 
ety would of ^lemBelvestoaeli ii8,tliat tke oneoai^ 
not to 1^ loft at tke vmey oS the other, hot ^ wigM 
to possees a confltitiitloml nod effectaal power of 
seK-defende. 

But the power in ^estion has a tether uae^ 1* 
not only serves as a shidd to Ihe execntiv^ey hot it 
Airmsheff an additional security agaimt the enaction 
ef iiiqpioper laws. It estabHdies a salutary dnok 
npon the legislative body, calculated to gurd tke 
oommanity against the effects of faetkm, i»ecipita»> 
ey, or of any impulse unfriendly to the puUio goad^ 
which may happen to influence a majority of thai 
body. 

The prc^riety of a negative has, i^oai soaw oeca* 
sions, been eombatted by an observation, that it was 
not to be presuffted a single man iroold possess mmit 
Tirtae or wisdom than a number of men ; and ^hat 
nless this presumption should be entertained, it 
"would be improp^ to give the executive ma g isli t e 
amy species of control over die legislative body. 

But Ate observation, when exaodned, wttl appear 
tather specious than solid. The propriety of tke 
ddng does not turn upon the stt^poritkia of siqyetiar 
wifldcmi or virtue in the executive; bat upon -the 
iuppoBition, that the legislative will not be inistti- 
ble ; that the teve of power may sometimtt hetn^ 
It into a dt^KiBition to encroach upon the righta of 
the other membecs of the govemmeiit ; that a spbit 
of fiu^n may aometimes pervert its dellbmatiaua^ 
that impressions of the moment may aomettm^ 
hunyit into measures which itself, en matane reflec- 
tion, would eoaderan. The primary induoement to 
eonfiecring the power in guestifm upon the exeeu^ 
tive, te to eaaUe himtodcCoal hims^; thei 
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daty, is to iiM»ease tht cluuices in t^oatoi Hk^ oom- 
atunky ugaiiist the passing; of bod laws^ thrpugh 
liastes inadv^tence, or desigii.^ The oftenec a mea* 
fore is brbught undi^ examinaticm, the greater the 
diversity in the situations of those who are to exam^ 
ine it, the less must be the danger of those errors 
whidh flow from want of due deliberation, or of 
those misteps which proceed from the contagion of 
iame ccmimon passion or interest. It is far less pro- 
bable^ that culpable views of any kind should uafect 
all the parts of the government at the same moment^ 
Md in relation to the same object, than that they 
should by turns govern and mislead every one of 
them. 

. It may perhaps be said, that the power of pre- 
yentang bad laws includes that of preventing gocxi 
OB08; -and may be used to the one purpose, as well 
as to the other. But this objection will have little 
weiglrt; with those who can properly estimate the 
mischieCs of that inconstancy and mutobiJity in the 
lawst widch form the greatest bl^nish in the char 
lacter and genus of our governments. They will 
consider every institution calculated to restrain the 
cxosfEs of law-making, and to keep things in the 
same state in which they may happen to be at arqr 
given period, as much more likely to do good thia 
harm ; because it h fir^oumUe to grea^r stability in 
tiie legislation. The injuiy which may possibly be 
done by defeating a few good laws, will be amply 
oo m p wisat ed by theadvanti^e of prev^iting a num^^ 
ber<tf. bad ones. 

Nor u this all. The superier we^Kt and infliiw 
enee of the legisiative body in a f«ee goveffiment, 
and the hazafd to the executire in a trial of strength 
with that body, afford a satisfactory security, that 
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the negaiive would genemlly be' employed witk 
gieat; caution ; aud tliat, in its exercise, there wiMikl 
ofteiier be room for a charge of tim^ty than c^ 
rashness. A king of Great-Britain, with all bis tiai» 
of sovereign attributes, juid with all the influence he 
draws from a thousand sources, would, at this day, 
hesitate to put a negative upon the joint resolutiooB 
of the two houses of parliament. He wouM not 
fadl to exert the utmost resources of that influence to 
strangle a measure disagreeable to him, in its pro^ 
gcess to the throne, to avoid being reduced to the 
dilemma of permitting it to takeeflect, or of risking 
the displeasure of the nation, by an oppositicm to 
the sense of the legislative body. Nor is it proba* 
ble» that he would ultimately venture to exert his 
l^rogative, but in a case of manifest propriety, or ex- 
treme necessity. All well-inibmied men in that 
kingdom will accede to the justness of this remark* 
A very considerable period has elapsed since the ne- 
gative of the crown has been exercised. 

If a magistrate, so powerful, and so well fortified 
a$ a British monarch, would have scruples about the 
exercise of the power imder consideration, how much 
greater caution may be reasonably expected in a 
president of the United States, clothed, for the 
abort period of four years, with the executive au- 
tliority of a government wholly and purely repub- 
lican? 

It is evident, that there would be greater danger 
of his not using his power when necessary, than of 
his using it too often, or too much. An argument, 
indeed, agajtost its expediency, has been drawn from 
this very source. It has been represented, on this 
account, as a power odious in appearance, useless in 
practice. But it will not fellow, tfeit because it 
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■dglit niely, it waaM never be eiei c iie< L la tlie 
I inr wkfek it is eUefty dedgaed, tkat of an is- 
I aOacd: opoii tbe <»iislitiiti(NMl lighlB of the 
titiye, or in a ease in wMeh the pid>lic good was 
eridei^ aadfolpably saerificed, a man of tolendile 
would arail Inmsdf of his constitatlMial 
; of defence, and would listen to the admoni* 
tfons of doty and leqpoDBibilitjr. Indie former sap-* 
positicn, his fortitude would be stimulated by his 
immediate interest in the power of his <^Boe ; in the 
latter, by the probability of the sancticm of his ciA- 
StitiMnts ; who, though they would naturally incKna 
to the legislative body in a doubtfial case, would 
hardly suffer their partiaHly to ddude them in a 
yery |^am one. I speskk now with an eye to a ma- 
gistrate poflBeasing only a coraHion share of firmness. 
There are mei, who, under any circumstances, will 
have the courage to do their duty at every hazud. 

But the convention Imve pur^ied a mean in this 
business, which will both facilitate the exerciBe of 
the power vested in this respect in the exeei]rtive 
m ag istr a te , and make its eflk^y to depend cm the 
sense of a conriderable part of the legislative body. 
Listead of an absolute, it is proposed to give die ex-^ 
ecntive the qualified n^;ative, already described. 
This is a power which would be much more readily 
esercised than the other. A man who might be 
afraid to defeat a law by his single veto, might not 
scrapie to return it for re-consideration ; subject to 
being finally rejected, only in the event dT more 
than one-tMrd of each house concunii^ in the suffi* 
ciency of his objections. He would be encouraged 
hf the reflection, that if his oppositimi should pre- 
vail, it would embark in it a very respectable pro- 
portion of the legidative body, whose infloence 
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wauid be uidtad ifi& Ms in s«|»poitiii|r tl^ ptopi^ 
jDty of his. con^Uiei in tbe public c^iiBHW. A <ynBl 
and categioical n^gstiye, has aoBiethiiig.ia.tbe ap^ 
peanmce of it jBore haxsfa, and mote apt to kiUal^ 
tban the mere suggestioii of aqfiuaeaati^ve obfeo* 
^j» to be aj^ioved or disappi0ved» by thoaa It 
.iirhoiB thej are addressed. In pr^q^KMtkNi as M 
would be less apt to offend, it would be move apt |0 
be eieroised; aiid for this very reason, it iftay v^ 
piaietice be found moce effeotuid. It is to be. hofeA 
Abat it will not often happen, that improper views 
jpriil govern so large a proportion as two-thirds jof 
Jboth branches of the legislature at tte same time; 
and this too in defiance of the countiarpoiaing weig^ 
^ the executive. It is at any rale far less pfobabie, 
that this should be the case, than that snch viewf 
ahould taint the resolutions and oonduet of a baxe 
majcmty. A power, of this nature in the ecccutive, 
will often have a silent and unpeiceived, though 
forcible operation. When men, ei^^ag^ad in unjuatv 
fial^le pursuits, are aware, that obstructions may 
come from a quarter which they cannot control, they 
will often be restrained by the bare apprehension of 
opposition, from doing what they Would with eager- 
ness rush into, if no such external impediments were 
to be feared. 

This qualified negative, as has been elsewhere re- 
marked, is in this state vested in a council, consists 
iug of the governor, with the chancellor and judg^ 
of the supreme court, or any two oi them. It has 
l)een freely employed upon a variety of occasion^) 
and frequently with success. And its utility has 
become so apparent, the persons who, in compiHng 
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MnNttdlion) ireie its violmi u i f ii u^ tef* 
expmmoce beecmie itsdedaied acboims*. 
I Jiftve in BiuAhm place reflBikect tint tlie coa^ 
WDliDiiyin tkeiooMtmi of tliis fnt of tbeir . pla«b 
faA dqpazted fiom the model of the ooMtitution^ 
^kis sMe, in iayour of thftt of MaMielmelts. Xv« 
•tm^ reasons may be iaaginsd for tliis piefeteno& 
fflDe, that tiie judges, vlio He to be the intarfieteai 
ef the law, laiglit Meeive aa impiopar Uai^ fKMia 
terns given uprenioos opinion in theis leriskmaiy 
eapacitj. The other, that by being often assoeiated 
vith the exeontive, they might be indaeed to en^ 
bask tootein tbepelitieal viewsof that aagistKate^ 
aad thos a dangorous coinlnnalion*Biighti9' di^ieea 
heoenwaled betvneen theeaeoitfiveaiii. jndiciaiy de- 
yarlMeiils. It is impossiUe to fceey the judges toe 
distinct fcom ereiy other avocatieii than that of el^ 
fnmding the laws. It is peeuliady dangetous to 
|daoe then in a aitaatiea to be eiythar comipted at 
ininmred by theeiacative# 

rUBUUS. 
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Mr MM. MAMMttOW. 



The same Tiew eontinoedy in reUtion to the Command of the Kife- 
tkmal Foroei» and <be P^ver of Pardoning^ 

The pffjrident of tjie Umted States^ is to be 
^V^joaaioaAder in chief of the airmy aod navy of the 

* Mr. Ahraham Tatet, a warm opponent of the pUm of the eoif- 
iroitioay ii cf tUs Avabcr. 
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« XbpJkA SMes, aad of the miKtiflf «f tfeie Wr«i^ 

<< states, wken cMed into th$ 9fitmi terme of tte 
^Usiled S«Bftes.'' The piopiieCy of this puiyrisfon 
M B^ jevident, attd it is, at the same time, so eooKh 
ttQnt to the preeedeats ct the stale eoestitotiDnB i* 
^vneiraly thsit little need bestid to exflaia or ^dotm 
il« SveB thoao' of them whix^ have, in other re^ 
i|peQt% coupled the eAdef magistiale wkh a council^ 
hare for the mosi; part ooaoeiytiated the flriMtary' ai»* 
thofily in hfm alonew Of all the oaies or toneeni 
MF ^oivemmtiatj the diiection of Hm most peodiariy 
dMOMds those qualities which disttB^^iiish the exe#- 
ishe of power bj a single hand« The direotton df 
war, ilnpttes ^ diieclhm (^ the canmon sti«ii^!l*| 
Md the power of dheoti&f^ aod employing the co«i* 
mon strength, foras an usoalimd essential pait in tim 
4efinition of the exeeutive authority. 

" The {resident may require the opialo0^:in wtH" 
^ i]!^, of the psineipal olltoer in eadi of the eaeot»- 
(< tire departments, upon any subgect oslatiiig to tte 
«< duties of their respective offices." This I consi« 
der as a mere redundancy in the plan ; as the right 
for which it pipvides would result of itself from thg 
c^ce» 

He is also authorized ^ to grant reprieves and par- 
^ don^ £pr olTences a^ost the United States, exce]^ 
«« in cases qf impeachment.^^ Humajuty and good po- 
licy conspire to dictate, that the benign prerogative 
^ pai(jloniqg, slioitld be as little m possible letteied 
ox eml^rnvis^d* The iiiiiftuaal code of'- avery country 
partakes so much of nec^sary severity, that withofit 
an ea^^ac^ess to ^oeeptions in lavouv of ui^rtunafte 
guilt, jusfloe would wear a countenance too s^fig^iiin- 
a^y a^fl cruel. As the sense of r^iponsibility is al- 
Wi^s atrong^t, in proportion as it 1% .undivided^^ it 



IM THE F£DERALIST« . 

imf b« iiilefred/ that k ^ngle man wckdkl fee mos^ 
iMdy to attend to tlie force of those motives, whioh- 
mig^ plead for a mitigation of the rigoiit of the* 
ImWf and leattapt to yiekl- to coaiMeratioo^ irhiclM 
laera oiikulated t» shelter a 4t object df its i^w^ 
Seanee. The t^ectiDa tbaC the Itte of a Mkivr^^ 
CKBtare ttopended cm tis lole fi€it^ wonld natnrallj^ 
ia^ine isoroptrtoiifiiiess aad taatidn: The dread '<# 
being aoemad of weakaeBs orooaiiitvaie^, woold'b^* 
aetefttal eircomspeetiofi, thmgh-ct a dSflerent kind/ 
Oa the other hand, as men generally deifa^ d<aii> 
denoefram thrir nmBber,they might often eneoi»-' 
la^e eaeh otiiet in an aet of obdinaeif » and might h6 
less aeuaible. to -the appieheasioa ol cdnswe foi ' air 
iojadiotoua oir affseted etemencjr. Oft these aKH 
amails, one man am^aais to be a more eligiMe ^Shi* 
penaer of the mescy of the ^ yrt rew mi ent, than a bo-^ 
c%f of mea. < . 

Xhe expedieBaoy of yeltkte: the power of paidtm- 
jfigin the president has, if I mistake not, been oaiy 
QOiatestedia relatioii to the crime ctf* tveaaon. This, 
it has been urged, ought to have >dapaiiled upon 
tha^asseot of one^ or both of tiie bi amhes 6£ th<i I^' 
gialative body. I shall not deny that theie ai« 
atcffig seasons to be assigned forie^tn^ln> Ubis 
partJciilaT tbe coDcnrrence of tlmt body^ or of a pArt 
of it« Ab taeason is a^crime levcUed at Ae itattse^' 
diate being of the society, wh^ the laws haveonc^ 
ascertained the guilt of the offenderv there seems H 
fitness in .leferiing the expediency of an act of aiea^ 
ey towards him to the judgmt^it of die kgislatuio: 
And this ought the rather to be the oase, al th§^ 
auppoeition of the connivance' of tlw ehief magitl 
tiate oiight not io be entai^y ekdnded. But th^ee 
are. also stxoi^olgectians to snohf-aplaD* itisnot 



to WckiuMecl ^tt% a ^tigle man of prtMletice mA 
gdod iense^h tetter 'fitted^ te^drikate eonjunetuira? 
to tbalmioe <the motites' ^Jifch may iiflead tot andr 
against tlfe' remtsaioiicif tlie puniahmentf tbafi dutf 
ftveierws body wbatt^er. it desetvm patldculaf ^f 
t^ntiDn, that treason will dFten be connected with B0i 
dHl0BS, wUibh embrace- a Urge pwpottkm df tb^ 
<^i]fiiiimity ; -ais lately happened in Mftssaebtes^ltBl 
Ii^idviel7'S»chcH8e> we might expect to see^the repreJ 
sentation of the people tainted with th^ sam^ tfgiM 
^rhioh bad given birth to the offence. And when 
pavtfes were pretty equally poised, the secret sympa- 
thy of the fnencb and**fe^oirrers of the condmned, 
avaiUng iteelf- of the good nature and weakness of 
others, might frequently bestow impunity where the 
terror of an example was neceisary. On the other 
hand, when the sedition had proceeded from causes 
which had inflamed the resentments of the major 
p»ty, they might often be found obstinate and inex- 
oraUe^ when policy den^nded a conduct oi fotbear- 
ance and <deineney. But ^e principal aigument for 
reposing the power of pardoning m this case in the 
ehief ma^stral^ is tfate : In seascms of insutiebtiotti 
cNT'rebellfony there are often critical mom^uts, irben 
a wdMimed oiSer of pardon to Aie insurgents or te^ 
bets may restore the tranquillity of the conittoR* 
Wealth ; and wUdi, if suffered to pass unimproved, 
it may neirer be possible afterwards to reoalh Tlvd 
dilatory pnxksa of conri^Uig the legislature, tt 
bneof its branches, for the purpose of obtaining its 
fumotioQ, wkmid frequently be the occasi(>n of letting 
slip tiie golden opport^ity. The loss of a w^ek, i 
timjf an hour, may sometimes be fa^I. If ft shiMKI 
be )E>bBerVed, thai a discretic»iary power, wfth a view 
t& aufih icondttgenoies, might be oocasic^ally confer* 



Ml ijqKm tlie ptttidont; it mftj be ranraied' tette 
fmt plaoe^ ibat it » qqcttknabto whethor^'in aJk 
»tod ooiistU«tton» tiu^ power oould be ddegiiMi 
bj lair ; and in tbe aecond pliMoe» tbat it ireuM gs* 
UBoaiay be inpolUic before band to laipa umy atvfi 
irbicb laigbt bold o«t Ae pi oa pe cjt of 
A ptoceediog of tbit Id^out oC liie oitial 
ipould be likely to be oonttiaed lulo an lOgiuMot'Odr 
ttmklitjr or of weakness, and wouldbave a leadanq^ 
tOMdiQkienfiiult 

BUBiaDS* 
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Br ME* UAMJJLttkM* f 
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' • ■« 

The MUAe View eontlniied, in i^Ation to ih6 T6wtr tf maikulg 
Tmtifs. 

XhE presidoat is to bare pow^, ^ bgr and wkb tike 
^ a4viqe and consent of the senate, to make isiatieii 
<< provided two^tbisds of Ibe aenaton praaoi^ ocoi* 
« cux." • • '. * 

Tho^igk tins proviaonbaS' been assaUed on diffsi* 
ent grounds, with no. siaaU degree of vebeaMice, I 
scruple not to dedare my firm p^suaaion, that Itii 
one c^ tbe best digested, and moat un^K^q^tionidble 
pwrts of the plan« Qn^ growid of ofajeeticm vh tbe 
trite topic of the uiterad^iture <^ poweis ; soinecoii* 
t^iding, that the president ought akme topossoistbi 
imtog^tive of making tieaties ; otbevs, that it oii|^ 
to have hefan ex<MuttTeIy depesittid In AlwiWDatt^ 
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^tatker «MRie of olijeottoi is dtftvedfrnn Hit 
4lKdl ninlm tt pMcms by wlM>ni a tf^ty nay M 
Mde^^sitf tbose who espouse ttiis olgectfam, t iwM 
mm fitf opiaioii, thiit^^d hooae 4>t nepresentftftivei 
ifngbtie Iwre bte* wiocif ftted ia tl^ fanriiMbs, vMiB 
«fitlhc|)^f>tt seem to> tbiflkttliatiietfaiiil: moi« wai 
iMeeittiry Hum to lia^e substituted two^tiiirdb of aU 
Um tteoskersof lite senate, to two^tbifds of the 
imdascB pi^^en^ Am I flatter aofself the ofeserva* 
tions made in a preceding number, upcm this part of 
ibefj^fVAIAt have sufficed to place it, to a disceriiH 
ing eye, in a very favourable light, I shall here con* 
tent mysdlf with offering tniy some supplementary 
lemarks, principally with a view to the objections 
Irhich have been just slated. 

With regard to the intermixture (tf powers, I shall 

lely upon the explanations heretofore given, of the 

tru» sense cf the rule upon which that objection is 

founded ; aad shall take it for granted, as an iAfer^ 

mcp from thenif that the union of the executive 

witli the senate, in the article of treaties, is no in- 

fiii^ment of that rale. I venture to a^, that the 

pttsticQlar i»tofe of the power of making treatfes, 

iafficades a peculiar pmpriety in that union. Though 

several writers t>n the subject of goremmenf, plak^ 

that power in the class of executive authorities, yet 

this is evidently an arbitrary dispositibn: for if we 

4ttend oar^fully to its operation, it w!H be found to' 

|fti9take more of the l^islative, than of the execur 

U^re eharaoler, though it does not seem strictly to 

Wl within the definiticm of either. The ^sence of 

flie Ic^pisletii^ authority is to enact laws, or, in other' 

words, to prescribe rules for the regulation of the^ 

MAeftf : wMle the execution of the laws, and the' 

ea^h^ment df the common strength, either for this 
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fmtfmtiot fiir Ike 6omiM9 dfif eftioe, 8o«n iic» eMi^ 
ptiae all the famtifHDs of Urn emcv^kwe Magfatfie 
The power ci maldog Ueatiefl isi fttaiidy, nuitbor ti^ 
one not die other. It lektes ortthei t0 the exeoife> 
jtion of thesttbsistfiig Jaws, IK» to the eMOliQg^ iiei^ 
poes ; and still less to an exertkm oi die oemmom 
stiiength. Its objects me, covtbacts with fofe%tt 
oaticHis, which have the force of law, but derive tt 
iioiii the obligaticms ot good fiiith* Tbey aie mA 
rules pf escribed by the sovereign to the satjfeet, but 
agreements between sov^^^gn and soveMgn* Th$ 
power in question seems, therefore, to foim a distiocHi 
department, and to beld^, properly, nidtherlo the 
legislative nor to. the executive. The qualities ^aet 
where detailed, as indispensable in the raam^^emeol 
of foreign negociations, point out the exeeuUV^ as 
the most fit agent in those tiansactions ; whi^ ihe 
yast Importance of the trust, and the operaticm of 
t^reaties as laws, plead strongly for the participatioil 
of the whole, or a portion of the legislative body la 
the ofiice of making them. 

However proper or safe it may be in governments^ 
where the executive piagistrate is an hereditary mt^ 
nardi, to ccmmiit to him the entire power of making 
treaties, it would be utterly unsafe and imj^per t^ 
intrust that power to an elective magistrate of loot 
years duration. It has been remarked, upoQ another 
occasion, and the remark is unquestionably just, that 
an hereditigy monarch, though often the oppressor, of 
his people, has personally too much at stake in th$t 
government, to be in any material danger of beL^ 
corrupted by foreign powers : but that a man raisi^ 
tjxmi the station of a private citizen to the rank o| 
chief magistrate, possessed of but a moderate pi; 
slender fortune, and lookii^ for wanl to , a period, not 



V0iy x^mote, when he Biay probably be oblige to 
return to the station from which he was tekepy noght. 
sometimes be under ten^tations to sacrii^.djuty to. 
interest, which it would reg^uixe superlative virtue 
to wthstand* An avaricious man might be; temptr 
ed to betray the interests of the state for the acqui- 
sition of wealth. An ambitious man might make 
his own aggrandizement, by the, aid of a foreign 
power, the pace of hi^ treachery to his constituents.. 
The history of human conduct does not warrant 
that exalted opinion of human virtue, which would 
Biake it wise in a nation to commit interests of so 
delicate and momentous a kind, as those which c(»i- 
oem its intercourse with the rest of the world, to 
the sole disposal of a mag^trate created and cir- 
cumstanced as would be a pre$id^t of the United 
States. 

To have intrusted the power of making treaties 
to the senate alone, would have been to relinquish 
the benefits of the constitutional agency of the pre- 
sident in the conduct of foreign negociations. It is 
true, that the senate would, in that case, have the 
option of employing him in this capacity ; but they 
woiild also have the option of letting it alone ; and 
pique or cabal might induce the latter rather than 
the former. Besides this, the ministerial servant of the 
senate could not be expected to eujoy the confidence 
and respect of foreign powers in the same extent 
with the constitutional representative of the nation ; 
and, of course, would not be able to act with ^n 
equal degree of weight or efficacy. While tJie 
Union would, from this cause, lose a considerable 
advantage in the management of its external con- 
cerns, the pedple would lose the additional security 
which would result from the co-operation of the 

TED. — TOt. II. 2 z 
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ezeoatiTe. Though it would be impnidait to oon- 
fide in him solely so important a trust; yet it cannot, 
be doubted, that his partieifation would materially 
add to the safety of the society. It must indeed be 
clear, to a demonstration, that the jdnt possession of 
the power in question, by the president and senate, 
would afford a greater prospect of security, than the 
separate possession of it by eitter of them. And 
whoever has maturely weighed the circumstances 
which must concur in the appcnntment of a presi* 
dent, will be satisfied, that the office wUl always 
bid iair to be filled by m^i of such ^^hamcters, as to 
render thdr concurrence, in ibe formation of trea- 
ties, peculiarly desirable, as well on the score of 
wisdom, as on that of int^priQr. 

The remarks made in a former number, will apply 
with conclusive force against the admission of the 
house of representatives to a share in the formation 
of treaties. The fluctuating, and taking its future 
increase into the account, the multiudinous compo- 
sition of that body, forbid us to expect in it those 
qualities which are essential to the proper execution 
of such a trust Accurate and comprehensive know- 
ledge of foreign politics; a steady and systaoiatic 
adherence to the same views ; a nice and uniform 
sensibility to national character; decision,. s0cr€Cjfy 
and dispatch ; are incompatible with the genius of 
a body so variable and so numerous. The very 
complication of the business, by introducing a ne- 
cessity of the concurrence of so many different bo- 
dies, would of itself afford a solid objection. The 
greater frequency of the calls upon the house of re- 
presentatives, and the greater length of time which 
it would often be necessary to keep them together 
when convened, to obtain thdr sanction in thet pro* 
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gressive stages of a treaty, would be a source of so 
great ineonveidence and expense^ as alone ought to 
condemn the project. 

The only objection whkh remains to be canvassed, 
is that which would substitute the proportion of 
two-thirds of all the members composing the sena- 
torial body, to that of two-thirds of the members 
present. It has been shown, under the second head 
of our inquiries, that all provisions which require 
more than the majority of any body to its resolu- 
tions, have a direct tendency to embarrass the opera- 
tions of the government, and an Indirect one to 
subject the sense of the majority to that of the 
minority. This consideration seems sufficient to de- 
termine our opinion, that the convention have gone 
as far in the endeavour to securd the advantage of 
numbers in the formation of treaties^ as could have 
been reconciled either with the activity of the pub- 
lic councils, or with a reasotiable regard to the ma- 
jor sense of the community. If two-thirds of the 
whole number of membei's had been required, it 
would, in many cases, from the non-attendance of a 
part, amount in practice to a necessity of unanimity. 
And the history of every political establishment in 
which this principle has prevailed, is a history of 
impotence, perplexity^ and disorder. Proofs of this 
position might be adduced from the examples of the 
Roman tribuneship, the Poli^ diet, and the states 
general of the Netherljmds j did not an example At 
home, render jforeign precedents unnecessary. 

To require a fixed proportion of the whole body, 
would not, in all probability, contribute to the ad- 
vantages of a numerous agency, better thmi merely 
to require a proportion of the attending members. 
The former, by increasing the difficulty of resolu- 
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tions disagreeable to the minbrityy dimiais^es the 
HK^ves to punctual attendance. The latter, by 
making the capacity of the body to depend on a pro 
portion which may be varied by the absence or pre- 
sence of a single member, had the contrary effect. 
And as, by promoting punctuality, it tends to keep 
the body compete, there is great likelihood, that its 
resolutions would generally be dictated by as great 
a number in this case, as in the other ; while there 
would be much fewer occasions of delay. It ought 
not to be forgotten, that under the existing confede- 
ration, two members mai/^ and usually (hj represent 
a state ; whence it happens that congress, who now 
are solely invested with all the powers of the unioii, 
rarely consists of a greater number of persons than 
would compose the intended senate. If we add to 
this, that as the members vote by states, and that 
where there is only a single member present from a 
state, his vote is lost, it will justify a suppositioD, 
that the active voices in the senate, where the mem- 
bers are to vote individually, would rarely fall 
short in number of the active voices in the existing 
congress. When, in addition to these considera- 
tions, we take into view the co-operation of the presi- 
dent, we shall not hesitate to infer, that the people 
of America would have greater security s^inst an 
improper use of the power of making treaties, under 
the new constitution, than they now enjoy under the 
confederation. And when we proceed still one step 
further, and look forward to the probable augmenta- 
tion of the senate, by the erection of new states, we 
shall not only percdve ample ground of ccmfidence 
in the sufficiency of the numbers, to whose agaicy 
that power will be intrusted ; but we shall probably 
be led to conclude, that a body more num^ous tbdn 
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tihe senate is likdy to become, vould be veyy linl# 
fit for tbepioper dischaige of tbetrust* 



NUMBER LXXVI. 

Br MR. HAMlLfOH. 



The fame View eontinaed, in relation to the Appointment of the 
^ Officers of the Goyemment 

1 HE president is <' to nominate^ and by and with 
^ the advice and consent of the senate, to appoint 
^< ambassadors, other public ministers and consuls, 
*^ judges of the supreme court, and all other officers 
«< of the United States, whose appointments are not 
*< otherwise provided for in the constitution. But 
^< the congress may by law vest the appointment of 
^< such inferior officers as thq^ think proper, in the 
*' president alone, or in the courts of law, or in the 
<< heads of departments. The presidait shall have 
« power to fill up all vacancies which may happen 
'V during the recess of the senate^ by granting commis- 
<* sions which shall expire at the end of their next 
" session." 

It has been observed in a former paper, that «< the 
*< true test of a good government, is its aptitude and 
^ tendency to produce a good administiation." If 
the justness of this observaticm be admitted, the 
mode of appointing the officers of the United States 
contained in the foregoing clauses, must, when ex- 
amined, be allowed to be entitled to particular com- 
mendation. It is not easy to conceive a plan bettjsr 
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Calculated to pioiiK>te ^ judicious choice of men for 
filling the offices of the union ; and it will not lieed 
proof, that on this point must essentially depend the 
character of its admimstration. 

It will be agreed on all hands, that the power of 
appointment, in ordinary cases, can be properly modi- 
fied only in one of three ways. It ought either to 
be vested in a single man, or in a select assembly of 
a moderate number ; or in a single man, with the 
concurrence of such an assembly. The exercise of 
it by the people at large, will be readily admitted to 
be impracticable ; sinbe, waiving eveiy cither consi- 
deration, it would leave them little timfe to do any 
thing else. When, therefore, mention is made in 
the subsequent reasonings of an assembly or body of 
men, what is said rmist be uiKlerstood to relate to a 
select body or assembly, >of the description already 
given. The people collectively, from their number, 
and from %eir dispersed situation, cannot be r^u- 
lated in tlk^ movements by that systematic spirit 
of cabal and intrigue, which will be urged as the 
chief objections^ to reposing the power in question 
in a body of men. 

Those who have themselves reflected upon the 
subject, or who have attended to the observations 
made i!2i other parts of these papers, in relation t6 
the appointment of the president, will, I presume, 
agree to the position, that there would always be 
great probability of having the place supplied by a 
man of abilities, at least respectable. Premising this, 
I proceed to lay it down as a rule, that one man of 
discernment, is better fitted to analyze and iestimate 
the peculiar qu^iti^ adapted to particulat offioed, 
than a body of mea^ of equal, or perhaps f Jli of 
isuperior diacetnmelQt. 
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The sole and Ufi£livided resptesibOity of one man, 
will naturally b^et a liv^ier sense of duty, and a 
more exact r^;ard to reputation. He wiU, on this 
account, feel himself under stronger obligatdons, and 
more interested to inrestigate with care the quali* 
ties requisite to the stations to be filled, and to pre^ 
fer with impartiality the pasons who may have, the 
fairest pretensions to them. He will have fewer per- 
sonal attachments to gratify, than a body of men 
who may each be supfkbsed to have an equal num- 
ber, and will be so much the less liable to be misled 
by the sentiments of friendship and of affection^ 
There is nothing so apt to agitate the passions of 
mankind, as personal considerations^ whether they 
rdate to ourselves or to oth^s, who are to be the 
objects of our choice or preference. Hence, in eve** 
ry exercise of the power of af^^iointing to offices by 
an assembly of men, we must expect to see a full 
display of all the private and party likings and dis-> 
likes, partialities and antipathies, attachments; mid 
animosities, which are felt by those who compose 
the assembly. The choice which may at any time 
happen to be made under such circumstances, will of 
course be the result either of a victory gained by 
one party over the other, or of a compromise be- 
tween the parties. In either case, the intrinsic me- 
rit of the candidate will be too often out of sight. 
In the first, the qualifications best adapted to unit^ 
ing the suffrages of the party, will be more consid- 
ered, than those which fit the person for the station. 
In the last, the eoaIiti<m will commonly turn upon 
some interested equivalent, <* Give us the man we 
*« wish 'for this office, and you shall have the one 
« you .sh for that^V ^ This will be the usual con- 
dition of the bargain. And it will rarely happen^ 
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dttt the advii a o e nwit of die.public aanoe, ynH he 
tiie. priaiary object athfflt of party victories, ot of 
party negociatiiuis. 

The truth of the priaciples heee advanijed, 9()em» 
to have been feUby the HM»t intelUgent of thpse 
wfa) have fiMukl fault with the provision nwde, in 
tibas respect, Iqr the convendon. They c<Hitend» 
that the president ought solely to have.beco author- 
ized to make the appointments under the federal 
government. But it is easy to show, that every adr 
vantage to be expected fcom such an anani^ment 
would, in substance, be derived from the pow^ of 
nomination, which is proposed to be conferred upon 
him; while sevraal disadvantages which might at- 
told the absolute power of appointment in the. 
lands of that officer would be avoided. In the act 
of nomination, his judgment alone would be exer- 
cised; and as it would be his sole duty to point out 
the man, who with the approbation of the senate 
should fill an office, his responsibiUty would be as 
com^te as if he were to make the final appoint- 
ment. There can, in this view, be no difference 
between nominating and appointing. The same 
motives which would influence a proper discharge 
of his duty in one case, would exist in the other. 
And as no man could be appointed but upon hb pre- 
vious nomination, every man who mightbe appoint- 
ed, would be, in fact, his choice. , ■ ^^. ., 

But his nomination may be over-ruled: This it 
certainly may ; yet it can only be to make place for 
another nomination by himself. The person ulti- 
mately appointed, must be the object of his prefCT. 
ence, though perhaps not in the first d^ree. It is 
also not probable, that his nomination would oft^ 
be over-ruled. The senate could nqt be tempted, by 






tte one pfofosaii) hi mtmi ^1*9^ waM fiot aMiii* 

hihiavtsbt tonNkd by « MMiii, ^ l^niy sbliM- 
^pMtet^^flOMtioii* 71iefl^ooukiik]«eren%^o«miti, 

in anf ctagiM a<>^ deifepuiMe t^ thmmi AeA dt 

fodMdad rejected; and £D%lit U^ Hile AppeMitiOi 
tf aTeieetfciff Apon ike jud^n^ttt <rf tKe cMef ttii- 
giitiate; itis ncft Wbefy that tl«^ sxtieAois #0Md 
often be lefttisd^ Tflier6 thetc wttB QM 9p<6oM ttUd 
fftHoi^ r^tols fair the refasal. 

To what purpose then require <he cok)peiatkto itf 
Ae senate? I smwett t3iat ^e necessity of tifetr^x!^ 
otoetice w6uid have a po'iretfalt though in g^Mial 
a silent Deration. It would be an exceil^at ch«^ 
Upon a Spirit ci favotnitism in the presidait, and 
woiiid tend greatly to prevent the a|^iitatent of 
Unfit chara<^ters from state prejudice, from family 
Annexion, from personal attachment* or from a view 
to popularity* 111 addition to this, it would be 
an efficacious source of stability in the administniv 
tloH. 

It will readily be comprehended, that a ioxn who 
)iad hioiself the sole disposition of oiRces, Woidd be 
govetned much more by his private iiiclinatioiis and 
Ifiiterests, than when he was bound to ^rubmttr the 
propriety of hBs choice to tfa€f discu^ion and dete«> 
minatioii of a cUffertot and independ^iC body ; and 
tlmt body ab entire bt^nch of the legblatinr^ Hie 
possibility of rejectif^, Wotrld be a strong motive t^ 
Csixe in propooing. The dan«^er to Ms owxr reputai* 
tion, and, in the case of an elective magistifate, to 
kts political e^dst^nee, from betraying a spirit of hr 
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voiudi|uiDf Off an mAcooming pmsidt €i papwimAtfi 
to the observation of a hody Whoae opteioii wovid 
have great weightin fonmng tliat of tlM public, eovM 
not fkil to operate as a banier to the one and to ibe 
ot}ier. He would be both -ashamed and afraid to 
bring fcnrward, for the most disttngoished or lucnUivtf 
stationsi candidates who bad no other merit than 
that of coming from the same state to wMoh he por^ 
ticularly belonged, or of being, in some way ok 
other, personally allied to him^ or of poaseaaing tha 
necessary insigni£k^ance and pliancy to render Aem 
the obsequious instruments of bis pleasure. 

To this reasoning it has been objected, that ihe 
president, by the influence of the power of nomina- 
tion, may secure the complaisance of the senate to 
his views. The supposition of uoiverssri venality fat 
human nature, is little less an error in political rea^ 
soning, than t^t of universal rectitude. The ins^ 
tutioa of delegated power implies, that there ia a 
portion of virtue and honour am(»ig mankind, which 
may be a reasonable foundation of oonfidence: and 
experience justifies the theory. It has been found 
to exist in the most -corrupt periods of the most 
6on*upt governments. The venality of the Brilish 
house of commons has been long a topic of accusa- 
tion against that body, in the country to which they 
belong, as well as in this ; and it cannot be doubt- 
ed, that the charge is, to a considerable extent, well 
founded. But it is as little to be doubted, that there 
is always a large proportion of the body, which con- 
sists of independent and public spirited men, who 
have an influential weight in the councils of the na- 
tion. Hence it is, (the present reign not excepted,) 
that the sense of that body is often seen to control 
the inclinations of the monarch, both with regard 
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to men and to measures. Though it might there* 
foie be allowable to suppose, that the executive 
isiglit occasionaUy influence some individuals iu the 
senate, yet the supposition, that he could in general 
purchase the integrity of the whole body, ivould be 
forced and improbable. A man disposed to view 
human nature as it is, without either flattering its 
Tirtnes, or exaggerating its vices, will see sufficient 
ground of confidence in the probity of the senate^ 
la rest satisfied, not only that it will be impractica- 
ble to the executive to corrupt or seduce a majority 
of its members, but that the necessity of its co-ope- 
ration, in the business of appointments^ %rill be a 
consideiable and salutary restraint upon the conduct 
of that magistrate. Nor is the integrity of the se- 
nate the only reliance. The constitution has pro- 
vided some important guards agaiust the danger of 
executive influence upon the legblative body: It 
dechr^, "that no senator or representative shall, 
" during the time for which he was elected^ be ap- 
** pointed to any civil office under the United 
** States, which shall have been created, or the 
^ ^nolniHients whereof shall have been increased 
^ during such time ; and no person holding any of- 
*^ fiee under the United States, shall be a member 
^ of eMier house during his continuance in of- 
« fice.*' 

PUBLIUS. 
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the i^ew of the Cmiititntei t€ tbe Fitiiiitiit eonduded^ iHtb m 
telhflv CmMintMiKk^ thA Power of ApyMutaea t j ead a ■gaeiw 

J^T h^ been meotioned ai} one of the adrai^stgflf to 
l^^p^teil ffpw tbe oo-qperatioii cf the sentte, io 
tbe bi|8ineai of appointments, that it would 0mtii« 
h^ fo tibe stability pf th^ a4ninidtrati(m. 7]» 
consent of that body would be naceasaiy to 4iiq|ilAe# 
^ wMBfi t9.4y3PPU^^« A change of the chief m^ 
{[btz^tc^ ibi^iQxe^ ^ould not occasion so violeiit or 
ty> ge^eml a xevpli^tion in the officers of ^e gDrern* 
TfOfiOft ^ vo^ht be expected, if he were the sole dis* 
jfmet of officgSf Where a man, in any station, had 
giv^ saHisfisctory ^yideace of hjs fitness for it, a new 
BreM4^Dt ifcmi|d be restrained from atteraptinf a 
Qltafiu;^ in fayopr of a person more agreeable to him^ 
hg ifbe ^H^li^won that t}^ disconntenanoe of* %hm 
senate might frustrate the attempt, and bring some d«- 
giiQi^ of disor^it upon himself. Those who Can best 
estimate the value of a steady administration, will be 
most disposed to prize a provision, which eoimects 
the official existence of public inen with the appro- 
bation or disapprobation of that foody, which, from 

* TImi oonstrneticm has sinoe been rejected hf H^ Wgiilitiire; audit 
19 now settled in pmetloe, tlMt th^ ff^ww €f ifvyi^iti^ belflogi ezchi* 
ffTel^ to tlie preadest. 
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tttegflMler penaanracy of its own eonq^Qiiltoit wUI, 
in all i»o)>ability, be less Bubjeot to ineopsteMOff 
dull ai^ other nemher of tlie government. 

To this union of A/t seoait vilk tbe pieaidei|t» in 
tbe article of appointments, it has in flottie oases fceea 
object^ that it would aerve to giye the piesideni 
an undue influence over tbe senate i and iQ otbeiB, 
that it would have an opposite tendency; a stsMug 
j^oof that neither suggestion is true. 

To state the first In i«s psc^er fanm, i^ to Mfiitl^ it. 
It amounts to this-^i-the president wonld ImveaBim- 
peoper i^uence aoer the senate ; because the aeilate 
would hare the power of restraining him. Thff is 
an^livmrdi^ in termse It cannot adoitt of a don^t, 
that tbe entire powei of appointment would eMble 
Mm much more effectually to establiA a daMgeffctus 
0Bi{mQe over that body, than a piere power of wmir 
nation subject to thefar control* 

Let us take a view of the converse o| ttie pio|^6^ 
tieii, ^^ tbe senate would hifluei^^e the eKeontive.^ 
iU I have had occasion to remark in sevetal odiet 
instaqces, the ind}3tinctne8s of the objection fod^kb 
a praise answer. In what manner is this infinAoe 
to be exited? In relation to what objeetif The 
power of influencing % person, in the sense fn wBieh 
it is here used, must imply a power of confeyfaig a 
be&e^ upon him. How could the senate ooalbr a 
jMtaefit upon Uie president by the manner of ^em- 
ploying their right of negative upon his neHtea- 
liMS? If it be said they might sometknei glttiiy 
Urn j^an acquiescence in a favourite choice, When 
pnbUe jDotives might dictate a diflbrait condoot ; I 
answer, that tlve instances in which tlie president 
epuM be peneiitUly inteisested in i^ result, weuM 
be t6o fbw to Admit of his b^agf j^atemily aibelet 
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by the cdBipliaiices of the senate. Besid€s:tlii8» it is 
e^ent, that the power which, can or^imte Mm 
disposition of honours and. emoIxunentS) is more 
Hk^Iy to attract, than to be attracted by the pow]s& 
srhich can merely obfetmct their course. If by iu- 
^encing the pres^ent be^meant restrdmng him, 
Ihis is precisely what must have been intended* 
And it has been shotm, that the restraint woild he 
salutary, at the same time that it would not be such 
^ to destroy a single advantage to be looked for 
from the uncontrolled agency of that magistrate. 
The fight of nomination would produce all the good, 
without the ill. 

. Upon a comparison of the plan for the aj^int^ 
n^nt of the officers of the proposed goverxmient, 
with tibtat which is established by the constitution of 
tbis 3tate, a decided preference must be given to the 
former. In that plan, the power of nomination is 
unequivocally vested in the executive. And as there 
would be a necessity for submitting each nomination 
to the judgment of an entire branch of the .legisla- 
ture, tilie circumstances attending an appointment, 
from the mode of conducting it, would naturally be- 
come matters of notoriety ; and the public could be 
at BO loss to determine what part had been perform* 
ed by. the difibrent actors. The blame of a bad 
Domination would fall upon the president singly and 
absolutely. The <;en^ure of rejecting a good one, 
would He entirely at the door of the senate ; aggrar 
vated by the consideration of their having coun- 
terdcted the good intentions of the executive. If 
an ill appointment should be made, tlie executive for 
Desalinating, and the senate for improving, would 
participate, though in different degrees^ in the op- 
piobrium and disgrace. 
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- The reverse of all this, characterizes the numier 
of appointment in this state The council of appoint* 
ment consists of frc^XTvthree to five persons, of .whpm 
the governor is always one. This small body, shut 
l^> in a private apartment, impenetrable to the pub- 
lic ^e,* proceed to the execution of the trust com* 
ndtted to them. ■ It is known, that the goverm^ 
claims the right of nomination, upon the strength 
of some amHguous expressions in the constitution j 
blit it is hot known to what extent, or in what man*- 
ner he exercises it ; nor upon what occasions he is 
contradicted or opposed. The censure of a bad ap- 
pointment, on account of the uncertainty of its aa- 
thor,^ and for want of a determinate object, haa 
r^ither poignancy nor duration. And while an un- 
bounded field for cabal and intrigue lies open, all 
idcfa of responsitnlity is lost. The most that the 
public can know, is, that the governor claims the 
right of nomination ; that tioo^ out of the consi- 
derable number of four men, can ofteabe managed 
without much difficulty ; that if some of the mem* 
beirs of a particular council should happen to . be of 
an uiicompljring character, it is frequently not im-? 
possible to get rid of their opposition, % regulatang 
the times of meeting in such a manner as to render 
their attendance inconvenient ; and that, from what- 
ever cause it may proceed, a great number of very, 
improper appointments are from time to time .made» 
Whether a governor of this state avails himself of 
the ascendant he must necessarily have, in this deiU 
eate and important part of the administration, to 
prefer to offices men who are best qualified for them ; 
or whether he prostitutes that advantage to the ad- 
vancement of pei-sohs, whose cliief merit is their 
implicit devotion to his will, and to the support of a 
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deipioible and daigefous systeM <tf penoMl iffdii- 
noe^ aie questions whieli, unforttnatefy for tile 
eommuluty, can only be the sotgc^td of ajpeenlatioi 
and conjedture. 

Eresf mere coiinoil of appointaent, bolrevef ^qb* 
atitttted, will be a ecmclave^ in wfakli eabal and iii^ 
trigue will have thdr fiill ^offe. THeis nitfldMs^ 
Without an unwananti^e increaae of espetety oU^ 
not be Itige enough to p^reclude a ftoUity of ocnnBI^ 
nation* And as each member will have his fdenoM 
itfid connexions to provide for^ the desire erf mutiad 
gratification will beget a scandalous bartering of 
votes and baigafadng for pbces. The private attaidH 
stents of one man might easily be satisfied ; but id 
satisfy the private attachments of a doiteD, or of 
Mrenty men, would oticaaion a monopoly of dl the 
principal employments of the government^ in a few 
femiliesi ind would lead mote directly to an arfatp* 
eracy or an oligarchy^ than any n^easure &M CDtdd 
be coDtrived. If to avoid an aceumulation of oA* 
oeS) there was to be a frequent change in the persona 
lirho were to compose the ooundD^ this woidd in^ 
volve the mischiefs of a mutable adnntiistration fai 
tbdr full eitent Such a coimcU would also be 
more liable to executive influence than the senate 
because they would be fewer in mtmbar, and would 
act less immediately under the public inqpecticm^ 
Such a council^ in fine, as a substitute for the j^Utfi 
df the cbhveiitiony would be productive of ao tn^ 
erease of expense, a multiplication of the ev& 
which spring from favouritism and intrigue fai U&s 
diatributidn of puUic honours, a decrease of stahiii^ 
ty in the adndKistraticm of the govermfient, and a 
diminution of the &tcurity against an undue inflift* 
ence of the executive. And y^t $uch a eouiHsil TmA 
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Ifeeawmatf-WBtemied toz,M vk essential iWiCTJr> 

aientin the pniposad.coBsttoitiQD. ^ 

' I coald not witb:pfopiiety cpnclude my o^^va-, 
tioBs oa the subject of appointments) without ^takini; 
potiioe ^S aacbpie) for which there has appealed 
settifv thoi^fh but few advocates; I mean that o£^ 
VDiUMg^thtthaose^ ifpiesentalivea in the power, o^ 
HwWwyHh^au I ahaiU howeyer, do little more thai^k 
iMation ity as^I daBoot im^ue that it is likely to^ 
gitotbe^csoimtenanee o£ any eonsiderablct part of ,the» 
eoQUwinity. A body so fiuctu^uing,, ^nd at . the, 
simMi linef so nunevoiSB, can never be deemed jproper 
&x Ike r^aieieise of that power. Its unfitness will 
afpwyr maiitfest ta all, when it is recollected, that 
te h^ a century it may consist of three or four 
bnndsed p^nona. All the advan^ges of the.stabi^ 
lity, bdth ol the executive and of the senate, would 
be defeated by this union; and infinite delays and, 
Mribdnassments would be oocarioned. The example. 
of moat of the states in. their local ^constitutionsi eiK 
OQurages us to reprobate the idea. 

The only remaining powers of the executive,. are 
eon^ehended in giving information to conp;ress of 
tbe ^te-of the union; in recommending to their 
oonsid^alion such measures aa he^s)^ judge eiLffOx 
dieitf i ia convening them or eitheif braqcjli .i^|i exn 
ttaordinacy occdsicms; in a^joufiui^ them ';ffhe% 
tJieyoani^ themselves agree iipou the time^of a<],^ 
JQUHwent; inr^qiving a m ba ss ad ors apd ,othe< pub^ 
lie ministeis; in faithfully exqi^ting the, laws^^ 
and i* ^^mmiaaioning all the ofiiCfW of; th^ IXnite^ 

States. ^ , , ,. . .^ [^^ ,:., ..,;;;., 

ExeepC some cavils about the power, of ;ConFenii^ 
eitiur hojose of the legislatuiCy luid that of receivic^ 
ambassadors, no objection has been made to this cla^ 

FED. — ^VOL. II. 3 G 
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of audiorities; nor could they possibly admit of 
any. It lequired indeed an insatiable avidity for 
censure, to invent exceptions to the parts which have 
been assailed. In r^ard to the power of convening 
either house of the legislature, I shall barely remark, 
that in respect to the senate at least, we can readily 
discover a good reason lor it A9 this body has a 
concurrent power with the executive in the article of 
treaties, it might often be necessaiy to call it togeth« 
er witJi a view to this subject, when it would be unne- 
cessary and improper to convene the house of represen- 
tatives. As to the receptkmof ambassadoitq^ what I have 
said in a former paper wiH furnish a sufficient answer. 
We have now completed a survey of the str^ttfle 
and powers of the executive department, which I 
have endeavoured to show, combines, as far as re- 
publican principles will admit, all the requisites ,to 
ener^. The remaining inquiry is — ^Does it also 
combine the requisites to safety in the republican 
sense — ^a due dependence on the people — a due re> 
sponsibility? The answer to this question has been 
^ticipated in the investigation of its other charac- 
teristics) and is satisfactorily dedudble from these 
circumstances, the election of the president once in 
lour years by persons immediately chosen by the 
people for that purpose ; his liability, at all times, to 
impeachment, trial, dismission from office, inoapac^ty 
lo serve in any other, and to the forfeiture of life 
and estate fay subsequent proseeuticm in the common 
course of law. But these precauticMis^ great as they 
are^ aire not the <Hily ones which t]ie plan of the^oon- 
treplion kas provided in fevour of the public secu- 
rity. In the only instances in which the abuseof 
Ae executive authority was materially to be feared, 
the chief magtstn^ of the UnUed States wouId> 
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l^ that plan, be subjected to the c6ntidl oS h branch 
of the legblative body*. What mote can an enligKl- 
ened and reasonable people desire? 

PUBLIUS. 
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A YiewoT ^eOafHttitntionortheJu^eitlDepartmeBt^in f«l»tioii(0 
the Tenure of good Behatiour. 

We proceed now to an examination of the judicia- 
ry department of the proposed government. 

In unfolding the defects of the existing confedera- 
tion, the utility and necessity of a federal judicatuie 
iiare been clearly pointed out. It is the less neces- 
sary to recapitulate the considerations there urged; 
as the propriety of the institution in the abstract is 
not disputed : the only questions which have been 
raised being relative to the manner (^ constitutii^ 
it, and to its extent. To these points, therefore, oftr 
observations shall be confined. 

The manner of constituting it seems to embrace 
these several objects : 1st. The niode of appointing 
the judges. 2d. The tenure by which they are to 
hold their places. 3d. The partition of the judidaf y 
autiliority betwedi diiEbrent courts, and their rdatidMs 
to each other. 

First. As to the mode of appointing tfte judgi^: 
This is the same with tUat of appointing' tJie offioets 
of the tmton in genaral, attS has been so ftilly db- 
cussed in the two last numbers, that nothing can be 
said here which wdild not be u^ess repetttion* 



Stanid. As i^'Qs&iesasxi hf wMeh the ji^lgai iw 
l» hold fhek pbK^: TI& chieAjr otao^ns thdt du* 
lation in office; thepiovMoBfttoacir sappoft; iStm 
precaittiODtf Idt thdr responsibility. 

According to the pkn of the omvention, all the 
jndges who may be appointed by the United States, 
aie to hold their offices during good behaviour ; whkh 
is conformable to the most approved of the state con- 
stitutions— *among the rest^ to that of this state. Its 
propriety having been drawn into question by the ad- 
versaries of that plan, is no light symptom of the 
h^ for objection, which borders their koagini^ 
tioois and judgments. The standard of good bdia- 
jriotir for die ocmtinuaiKe in office of the judiaial mHir 
gistracy,.is o^daiiily ane of the most valuftbte of.tbi 
mideilt imprbveottntB in the practice of goveiamcnt 
in a Modatchy, it is an excellent barrier Ao tbe da»- 
potismof the piince : . in a repuUiCy it is a no lea^eat* 
cdistti; hofriei to the eueioechments andoppressimis 
of tbe reprei^rtiative body. And it ist the best expe- 
<iitaat which can be devised in any government^ to 
secure a ^esudy^ upright, and impatrtial admiiritra- 
flon^rf the laws. 

Whoever attentively oonsfalers ^e diffinent de^ 
furlmeBts^ of powers must peecmve, that in a govierti- 
mmt ifft whldi they are separated from each oA^, 
•die judiciary, from the nature 6f its functions, wiM 
oiways^ be the least dangerous to the poKtieal dg^ls 
•f the eonslitcidon^ beoause it will be least in it ca- 
pacity to annoy or injure them. The executive not 
enly dispenses the honours, but hblds the swwl oC 
the cenumndty : The legislature not only comnmtids 
the purse, but prescribes the rules by whidi the do- 
ties and rights of evey citizen are to be regulated : 
The judiciary, on the oontraryi has no ijAi&ience over 
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^Rdwrthe sword or the pmse ; no directfon either of 
ibJb stm^thoi of tbe \v^Uh of the society; and call 
like iR> active«esoliitioB irhatever. It may truly be 
Slid to have neither fobcs nor will,' but merely 
jodgmmt; and must ultimately depend upon the 
aid of the executive arm for the efficacious exercise 
cren of thit faculty* 

' IMi simple view -of the matter sulcata several 
tai>brtaat consequences^ it prores incontestibly, thkt 
Ibe judiciary ^is, beyond comparison, the weakest of 
the three departaients of power^ ; that it can ne^ 
ver attM^ with success either of the other two ; and 
that all possible care is requisite to enable it to de- 
fad^itB^ agflinst thdr attacks. It equally prov^, 
Ifaat^'tlMUgh individual oppression may now and thai 
ptbceed ftom the cduits of justtee, the general libep- 
^6{:lbe pec^le^can never be endangei^ bom thai: 
^piMei : I mean so long as the judiciary remains truly 
distinct from both the legislature and executive.*-^ 
Wot I agf ee^ that ^ there is no liberty, if the power 
^ofgcdging be not separated from the l^fisbitiw 
^4od ezttcutire powersf.'' It jpioves, in ihs lait 
place^ that as liberty can have nothing, to fear horn. 
ite jodteiaiy alone^ but would have every thing to 
fear itom its onion wilh either of the othtt dep«cl- 
JHfits ; that, as all Oe efieots of such an union Jauif; 
ItnauejCroii a ^dependtoce of the former on the lattoi^ 
Bt>twitlistanding a nominal and i^pai^^t separalioAi 
^Aat asy from the natniul f edUeness of the judiiAary;, 
it is in continual jeopardy of being overpowered, 
awed OS influonoed by its eo^ovdincte bianehes; thai, 

*< meivtioned, the jU9iciA.&y '19 sett to a9t)uDg." Spirit of Laws, 
Vol. 1. page 186. i ■ 



iSO Tit£ Fia>HEiALi3T. 

S0 nofiH^ isan ccmtiibute so mueh to itr^rmness and 
&id€[p0Qdaiee as nKirAKEKcr iir omcc, fliis qualky 
n^y tlieiefore be justly regacded as a& indispebsal^ 
iagredieBt in its cc^stitution ; an^, in a great mea- 
mue, as tbe ctTADsz. of the pubfic justice and tlic 
public security. 

The complete independence of tbe courts of jus* 
liee is peculiarly essential in a limited constituticoi. 
By a fimited cons^ution, I understud cme which 
ccmtains certain specified exceptions to the legtshu 
tive authority; such, for instance^ a9 that it shafl 
pass no bills of attainder, no ex post facto laws, and 
the like. Limitations of this kind can be preserved 
in praetiee no other way than through the mediuA 
<rf the courts of justice ; whose duty it must be to 
declare all acts contraxy to tte manifest tenor of the 
constltifCion void. Without this, all the reservations 
of partieidar rights or privileges would amount to 
noting. > 

'Som6 p^plexity respecting the right of the courts 
to pronounce legislative acts void, because contrary 
to'the constitution, Iras arisen fiom an imaginatiG^ 
that the doctrine wouM dimply a superiority of th^ 
jiidieiaxy to the legislative power. It is lurged that 
tli0 anOmAif which can declare the Mts bf another 
vcAAi mustr necessarily be fiiperior to the one whose 
aois may be deckred void. As this doctrine h df 
|^»ttt4a^^artaDce in all the American constitutic^is, 
ar brief discussion of the grounds on whidi it rests; 
cauiKit he unacceptable. 

Wtme b no 'posHion which depends on efeiber 
principles, than that every act of a delegated attfho* 
riiyy <)onlErary to «he tei^r of the eomnrijssibtt toder 
which it is exetcfeed, is vxsid. No ie^tottV*J:afttt 
therefore, contrary to the censtitutioii>'€»te^be valkk' 
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To deay tlus, would be lo aflbm, tbati|ie4w^ ^ 
gceater tbaioi Mb {Hinoipal ; diat the senraat is abov^ 
bisvnuttter; tbat tjie wpietentatives of tbe people 
aie superior to tlie people tlieiBselves ; that meu^ 
acting by virtue of powem, luay do iK)t only what 
their powers do not authorize, but what th^ iorbidL. 

If it be said that the. legislative body aie thcsn- 
selves the constimUonal judges of their own.powerst 
aiKi that the constaiction they put upon them is cour 
elusive upon the odier 4epartmentS9 it may be aur 
atw^ed, that this cannot be the natural pre^mptioOy 
where it is not to be recollected from any particular, 
provi4ons in the constitution. It is not otherwise to 
be 8q^posed» that the ccmstitution could intend to 
enable the represimtatives of the peqple to substitute 
their tmil to that of their constituents. It is far more 
rational to suppose^ that the courts were designed to 
be aA intermediate body between the people, and the 
legislature, in order, among other things, to Jceep the 
laiUer within the limits as^gpned to their.^thority. 
The interpretation of the laws is the proper, and pe- 
culiar province of the courts. A constitution is» in 
fact, and must be, regarded by the jud^^ as a fun* 
damental law. It must there&ve belong to them ta. 
ascertain its meamng, as well as the meaning of ai^< 
particular act proceeding from the legislative bodyr 
If there should happen to be an irreooncilaable vaih^ 
ance between the two, that which has. the niyrnrior. 
obligatioB and validity oughts of course^ to be iH^ 
ferred ; in other words, the constitution lOUght to be* 
IH^eferred to the statute, the intention of the people 
to the intention of their agents* . 

jtion: does theconchisifm by any means suspose a 
superk>rily> <rf the judicial: to the kgidative.pofwer..* 
II only supposes that the power of the people is supe- 
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lior te both.; and tbat vhtte ttiewiU cC the^l^^da*- 
tore declared in its statutes, standi io o§gotA^sm^to 
that oi the people deelastd io the ixmstftnticyi^ i^e 
jodges ought to be govemed bj jthe latter* Wbm 
than the fermca:. They oag^t fo repdtf e thett; de- 
cisions by the fundam^itsU lawi», rather jthau^l^^ 
those which are not fundaoientaL 
I This exercise of judicial discretions id ddteroiiiK 
ing between two contradictory lawss is exei^lifi^ 
in a familiar instance. It not.uncoBuoonly happgns, 
that there are two statutes exbting at one tuner 
elashing in whole or in part with each other, an4 
neither of them containing any repealing elapse or 
expression. In such a case, it is the proyimpe €d the^ 
eourts to liquidate tod fix their meaning and opem- 
tion : solar as they can, by any fair construction^ be 
lecondled to each other, reason and law ccHispire to 
dictate that this should be done: wheie this js imr 
practicable, it becomes a matter of necessity to give 
effect to one, in exclusion of the other. The rule 
which has obtsdned in the courts ior detennining 
their relative validity is, that the last in oidei^ Qf 
tiyie shall be preferred to the first. But this is a 
mere rule of construcliim, not derived. from any por 
aitive law, but from the nature and reasQu of the 
tJpng. It is a rule not enjoined upon the ^xiuirts by; 
Jegblative provision, hut adopted by themselve^i, a§ 
eonscmant to truth and propriety, for the dnrectioa of 
their conduct as intej^preters Qf the law. They 
tiiaught it reasonable, tbat between the interfering; 
act9 of an egual authority, that which was the hot 
indication of its will^diouid have the. preference. ^ 
But ift regard to the interfering acts of a supmor 
nd snhoidiaate authority,, of an original and deriv- 
ative poW9, the nature apd reason of the thing: 
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tedBeite th« coni^Tse of that rule as proper to be fbl- 
lowed. They teach us, that the prior act of a snperibr, 
oogbtto be pteferred to the subsequent act of an in- 
ieitoand subordinate authority; and that, accoM- 
iii^j whenever a particular statute contravenes the 
eona^ution, it will be the duty of the judicial tribu«» 
nals to adhere to the latter, and disregard the form^. 

It can be of no weight to say, that the courts, on the 
pretence of a repugnancy, may substitute their own 
pleasure to the constitutional intentions of the leg^ 
lattire. This might as well happen in the case of 
two contradictory statutes ; or it might as well hap- 
pen in every adjudication upon any sins:le statute* 
The courts must declare the sense of the law ; and U 
they should be disposed to exercise will instead of 
rtnoMENT, the consequence would equally be the 
dutetitution of their pleasure to that of the legisla- 
tive body. The observation, if it proved any thing, 
would prove that there ought to b6 no judges distinct 
from that body. 

* If then the courts of justice are to be considered 
as the bulwarks of a limited constitution, against le- 
gislative encroachments, this consideration will af- 
ford a strong argument for the permanent tenure of 
judicial offices, since nothing will contribute so mticlk 
as tMs to that independent spirit in the judges, which 
iQust be essential to the faithful performance of so 
airduous a duty. 

This independence of the judges is equally requi- 
site to guard the constitution and the rights of indi^ 
vldtials, from the effects of those ill humours \^h1ch 
the arts of designing men, or the influence of parti- 
cular conjunctutes, sometimes disseminate aiiR>i^ the 
people themselves, and which, though they speedily 
give place to better information, and more deliberate 

FJBD. VOL. II. 3h 



394 THE FEDERAUSGr; 



ciftioii dangemus tanovatiom in the gofremment^ mmI 
tfctioiB bppressioiB ol the minor party in the cpauamr 
lAty. Though I trust the friends of tiie inopoMi 
dcmstitution will never concur with its ei^nnes,"* in 
questioning that fundamental principle of refmUicRii 
grvremment, which admits the right of the people to 
iflter or abcdlsh the estabHsbed comtiiution when** 
mm they find it inconsistent with their faappiaem* 
yet it is not to be inferred firom this principle, that the 
iHepresentatives of the people, whenerer a momenta- 
ry inclination happens to lay hold of a mf^joiily of 
their constituents incompatiUe with the provM^His in 
Ae existing constitution, would, on that account* b0 
justifiable in a violation of those provisiom ; or that 
^the courte would be under a gieater obligatioQ to 
oonntre at infractions in this shape, than when Ikegp 
had proceeded wholly from the cabals of the sepre^ 
sentative body. Until the people haTC, by aom^ 
solemn and authoritative act, annuU^ or chaiiseel 
tfie established 16m, it is binding upon themselyes 
collectively, as well as individually; and ^o pr^* 
sumption, cmt even knowledge of their sentiment^ 
can warrant their representatives in a d^^ture i^om 
it, prior to such an act. But it is easy to see, that it 
would require an uncommon porticm of forliltid0 io 
the Judges; to. do their duty as faithful guardians. ^ 
the constitution, where legislative -invasions of it 
had been instigated by the major voiee of the com- 
mufltty. 

But it is not with a view to infiactloiis of the eoftp 
stitution only, that the ir^qpendau^e of iSene judges 
may be an esseudal safe-guaM against the dSes^ ef 

* vide Protest of the minorify of the oonTentkm of TeAJaftmUt 
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MMribifia tll'lmiiionts in tlie sometj. THesesoiiii^ 
Ahms 0xiB&A no fiirtiier tban to the injurf of thefri- 
' ^te lighlb of ]paf ticulxr classes of dhwms, by unjtisf 
and pnrtial laws. Here also the firnmess ^ the judt* 
dal mogit^faoyis df vast: importance ia B^igatJAg 
tlie sseveiity, and confioio^ the operatic»i(of such laws* 
hs net only serves to mbderate the intmediale mis^ 
^iefii of Idme which aaay have been passed, but it 
QpefBtes as a check npcm the ligislative body in ps»* 
aing them ; who, perceiving that obstacles to the sa&^ 
eeiB of an iniquitoui intention are to be expected 
bom the scraples of the ooarts, are* in a ii^nner cchi^ 
felled by the very motives of the injustice they me-* 
dilate^ to qualify their attempts. Thb is a oiicum- 
j^EfOice cak»lated to have more influence upon tb^ 
diaiaoter of our governments, than but few may inuH 
gine; The baie&ti c^ the integrity ai^ modeialion 
of the jodiciary have already been felt in moiestates 
tiMUi one; and thoi^h th^ may have displeased 
tboie who06 sinister expectations they may have dis* 
appointed, they mi»t have commanded the esteem 
WBtA apphmse of -all the virtuous »id disinterested. 
Considerate men, of every descriptloQ, ought to priace 
irhatever will tend to b^t ox fortify that temper in 
thecourts ; as ik> imin can be suce that he may not 
be to-morrow the victim of a spirit of injusdoe^ b]p 
whieh he may be a gainer to-day; And every man 
must now £eel, that ^e inevitable tendency of such 
aafif it is to sap the foundations of public and psivale 
eonfidence, and to introdiK^e in its stead un^vRnsl 
distmst and distrest. * . 

That usAeaible and unilosm adlrarence tethe rigbta 
^ tbete(mstttutiQn;and of individKala^ which wie 
ji^^^veto be indispensable in the courts of justice, 
can certainly not be expected from jisdgea vhohaJd 
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their cAmb by a teapcMsry opwikwiM^ PiiWifi 
an^iatiMQts, liowever legitliiled, or by^wkoamo^ 
wet made, would, inscmie way or other^ hebiUl to 
their neeessaiy independeooe. If the powor of aia* 
Uag than was comnittod either to the eaeeiitiire or 
legkhitiive, there would be danger of an improper 
coBiphiiflaDceto the bianeh whioh possessed it : if to 
both, there would be aaumnllii^iDess to hazaid the 
displeaswDe of either; if to the people, or to peiBonS' 
ehosen by them for the special purpose, there wduUI 
be too great a dispostion to oonsult popularity, to jus- 
tify a relianoe that nothbg would be consulted bi^ 
the ccutitutioD and the laws. 

There is yet a further and a weighty reason lor the 
pecflianeocy of judicial <^toe8; which is deduciUe 
fiom the nature of the qualifications they lequiie. 
It has been frequently remarked, with great projnie- 
ty, that a voluminous code of laws is one of the in- 
oonvenienccs necessarily connected with the advanta- 
ges of a free government. To avoid an arbitrary 
discretion in the courts, it is in(Uspensable that th^ 
Aould be bound down by strict rules and precedents, 
whfadi serve to d^ne and point out their duty in 
every parti(mlarcj»e that comes before them; and it 
will readily be conodved, from the vuiety of contre^ 
versies which grow out of the folly and wiekedness 
of mankind, that the records of those precedents 
must unavoidably swell to a very considemble bulk, 
and must demand long and laborious study to acquire 
a competent knowledge of them. Hence it is, that 
there can be but few m^i in the society, who will have 
sttffieient skill in the laws to qualify them- txa the 
stations of judges. And making the proper deduo^ 
tiow for the ordinary d^mvity of human nature,' Hie 
nomber must be sttil smaller, of these who wriHe 
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tlieteq^ite i&tegrily witb tiieTeqiii8ite^fano<irtodgDt 
Tbefleeo&^emtiolks^&pprizeus, that the goyermitti»(^ 
oaii have no ^reAt option between fit cbaiaciBis ; awfe 
tibut a tj^xipocaiy dotation in office, whielr would nm/ 
turally discoumge Midi dkac&ot^B from ^uif^ingalniF^ 
WMiv€» iine of praotiec to aco^ a seat on the*bel)riif 
would have/ a tendency to tfaiow the adnunistratioa 
of justioeinlo hands loss able, and less well qu»* 
Mfied^ to condnot it with ntility and dignity* In 
die fttcsent cisovunstanees of this oountiy, and in 
those in whioh it is likely to be for a kmg time to 
cpme, <^ disadvantages on this scoio would be 
greater than they may at first sight appear ; but it 
amst be oonfesaied, that they aie &r infericnr to those 
which present themselres undi^ the other aspects ot 
tbesufc^eot* > 

Upon the whole, theie can be no room to doubt» 
that the e<myention acted wisely in copying from 
the au>delaof thoae constitutions which have estab- 
lished goodieluunour as the tenure of judicial officesy 
in point of duiaticm; and that, so &r fir(Hn being 
Miuneabte on this account, their plan would have 
beeninexcussd)ly defective, if it had wanted this in>- 
poitant feature of good government. The experience 
of Great^ritian aflbrds on illustrious comment on 
Uie ezddlence of the institution. FUBLTUS. 
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A fkrdler irfew of the Jadidal Deptrtment, in relttioii to tbe Provf^ 
mm&Be the Si^ortMid R^tpoAsibilitj of thp Jvdget. 

JN EXT to permai^ncy in office, nothing csm con* 
tribate more t6 the independence of the judges, than 
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a fixed piovision for their support. The remark macfe 
in relation to the president, is equally applicable 
heie. In the general course of human nature, apwuf^ 
er over a man^s suiiistence amounts to a power ooer 
Ms vdtl. And we can never hope to see realieed iff 
practke the complete separation of the judicial frcxW 
the legislatiye power, in any system, which leaves 
the former dependent for pecuniary resource on the 
occasional giants of the latter. The enlightened 
Mends to good goven;tment, in every state, have seen 
cause to lament the want of precise and explicit pre- 
cautions in the state constitutions on this head. 
Some of these indeed have declared thAt permatieni^ 
salaries should be established for the judges; but thb 
experiment has in some instances shown, that suek 
expressions are not sufficiently definite to prec^irfe^ 
legislative evasions. Something still more positive 
wad unequivocal has been evinced to be requisite* 
The plan of the convention accordingly has provided, 
that the judges of the United States ^* shall at ste^ei 
•* times receive for their services a compeasatioo^ 
<* which shall not be dmimshed during their contift* 
« uance in office." 

This, all circumstances considered, is the imxA 
eligible provision that could have been devised. I( 
will readily be understood, that the fiuetuations in 
the value of money, and in the state of society, ren- 
dered a fixed rate of compensation in the constitu- 
tion inadmissible. What might be extravagant to- 
day, might in half a century become penurious aijd 
inadequate. It was therefore necessary to leaveit to 
the discretion of the legislature to vary its proviafiomt 
in conformity to the variations in citcumstaiiees ; yet 

• Tide CoDftitAtioii gf Mundittietk, Ckftp. 3. fhvt. f^sl^it U^ 
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linger s«icli jrestnctions es to put it out of tbe powet 
of that body to change the conditioD of the indlvidua] 
for ihe worse. A manioay then besiue of thegrcnind 
iqKm which he stands, and can nei^c be deterred 
from hia duty by the apprehension c^ being placed 
in a leas eligible sltuatioxu J!ie clause which has 
^en quoted combines both advantages. The sala* 
nm of judUdal offices may from time to time be alter- 
ed, as occasion diall require, yet so as never to lessen 
the allowance with which any particular judge comes 
into office, in respect to him. It will be observed 
that a difference has been made by the convention 
between the compensation of the president and of the 
judges. That of the former can neither be increased 
9ot diminished. That of the latter can only not be 
diminished. This probably ^N>se firom the difference 
in the chiration of the respective offices. As the 
president is to be elected for no more than four years^ 
it can rarely happen that an adequate salary, fixed 
at the commencement of that period, will not contiU 
cute to be such to :its end. But with regard to the 
judges^ who, if they behave properly , will be secured 
in their places for life, it may well happen, especial^ 
ly in the early s^es of the government, that a sti- 
pend, which would be very sufficient at their first ap- 
ppintment, would become too small in the progress of 
their service. 

This pro visicm for the support of the judges bears 
every mark of prudence and effiicacy ; and it ma^ be 
safely affirmed that, together with the permanent 
tenure of their offices, it affords a better prosj^ct of 
their independence than is discoverable in the consti- 
tutions id any of the states, in regard to their own 
Judges. 

The precautions for their responsibility, aire qom- 
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^sed in the aitfcle lespecting impeachments. They 
are liable to be impeached for mal-conduct by the 
house of i-epresentatives, and tried by the senate, 
and if convicted, may be dismissed from office, and 
disqualified for holding any other. This is the only 
provision on the point, which is consistent with. the 
necessary independence of the judicial character, 
and is the only one which we find in our own con- 
stitution in respect to our own judges. 

The want of a provision for remo%ing the judges, 
on account of inability, has been a subject ^ comr- 
plaint. But all considerate men will be sensible, 
that such a provision would either not be practised 
upon, or would be more liable to abuse^ than calcu- 
lated to answer any good purpose. The mensura- 
tion of the faculties of the mind has, I believe, no 
place in the catalogue of known arts. An attempt 
to fix the boundary between the regions of ability 
and inability, would much oftener give scope to per- 
sonal and party attachments and enmities, than ad- 
vance the interests of justice, or the public good. 
The result, except in the case of insanity, must for 
the most part be arbitrary; and insanity, withoat 
any formal or express provision, may be safely pro- 
nounced to be a virtual disqualification. 

The constitution of New-York, to avoid investigR- 
tiond that must for ever be vague and dangerous, has 
taken a particular age as the criterion of inability. 
No man can be a judge beyond sixty. I believe 
there are few at present who do not disapprove of 
this provbion. There is no station, in relation to 
which it is less proper than to that of a judge. 
The deliberating and comparing faculties generally 
preserve their strength much beyond that period, in 
men who survive it ; and when, in additioD to this 
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ciicuBi8fanc6» we consider how few there are who 
outlive the season of intellectual vigour, wd how 
improbable it is, that any considerable proportion 
of the bench, whether more or less numerous, shpidd 
be in such sl- situation at the same time, we shall be 
ready to conclude, that limitations of this sort have 
little to recoEunend them. In a republic, where 
fortunes are not affluent, and pensions not expedient, 
the dismission of men from stations in which they 
have served their country long and usefully, on 
which they depend for subsistence, and from which 
it will be too late to resort to any other occupation 
ibr a livelihood, ought to have some better apology ' 
to humanity, than is to be found in the imaginary 
danger of a superannuated bench. 

PUBLIUS. 
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K farther View of tlie Judieial Department, in relation t» the^ 
Extent of its Powers. 

1 judge with accuracy of the due extent of the 
federal judicature, it will be necessary to consider, 
in the first place, what are its proper objects. 

It seems scarcely to admit of controversy, that the 
judiciary authority of the union ought to extend to 
these several descriptions of cases. 1st. To all those 
which arise out of the laws of the United States 
passed in pursuance of their just and constitutional 
powers of legislation ; 2d. To all those which ^(^ 

FED. VOL. II. 2 I * 
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«em the eiecution of tKe provirions expr«^j con- 
tained in tlie articles of union ; 3(L To all those in 
wbidh the United Stated are a "paxty ; 4tb'. To all 
those which involve the peace of the coNrsD£RACT» 
whether they relate to the intercourse between the 
United States and foreign nations, or to that between 
the States themselves; 5th. To all titKls^ which 
mginate on the high seas, and are of admiralty or 
maritime jurisdiction ; and lastly, to all those in 
which the state tribunals cannot be supposed to be 
imp^tttial and unbiassed^ 

The first point depends upon this obvious conside- 
ration, that there' ought always to be a constitutional 
method of giving efficacy to constitutional provi- 
sions. What, for instance, would avail restrictions 
on the authority of the state legislaturesy without 
some constitutional mode of enforcing the observ- 
ance of them ? The states, by the plan of the con- 
vention, are prohibited from doing a variety of 
Ihings; some of which are incompatible with the 
interests of the imipn, others with the principles of 
good government. The imposition of duties on im- 
ported articles, and the emission of paper money, 
are specimens of each kind. No man of sense will 
believe that such prohibitions would be scrupulously 
regarded, without some effectual power in the go- 
Ternment to restrain or correct the infractions of 
them. This power must either be a direct negative 
INQ the state laws, or an authority in the federal 
courts, to over-rule, such as might be in manifest 
contravention of the articles of union. There is no 
third course that Lean imagine. The latter appears 
to have been thought by the convention preferable 
to the former, and I presume will be most agreeable 
to the states. 
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' As to the second-point, it ^ impossible} hy apjr ar- 
g^ument or comment, to make it cleaier than it is in 
itselt If there are such things as political axioms, 
the propriety of tl^ juc^cial power (^ ^ goverii* 
ment being co^extensive with its legislative, aiay be 
ranked among the nuQiber. The mere necessity of 
uniformity in. the interpretation of the naticmal laws, 
decides the question. Thirteen independent courts 
of final jurisdiction over the same causes, arbing up- 
on the same laws, is a hydra in government, from 
which nothing but contradiction ami confusion can 
proceed. 

Still less need be said iu regard to the third poiat. 
Controversies between the naticm and its members 
or citizens, can only be properly referred to the n»- 
tiona] tribunals. Any other plao would be contrary 
to reason, to precedent, and to decorum. 

The fourth point rests Km this plain proposition, 
that the peace of the whole, ought not td be left at 
the dispell of a part. The uni6n will undovbteft*- 
ly be answerable to foreign powers for the {Coodubt 
of its m^ibers. And theresponsibility for an injuiy^ 
ought ever to be acoompatiied with the faculty of 
preventing it As the denial or p^rversic^ of jus- 
tice by the sentences of courts, is with reason classed 
among the just causes of war, it will follow^ that the 
federal judiciary ought to have tegnizanee of all 
causes in which the citizens ctf other countries Ate 
concerned. This is not less essential to the preset* 
vation of the public faith, than to the security of 
the public tranquillity. A distinction may perhaps 
be imagined, between ca^s arising^ upon treaties 
and the laws of nations^ and those which may srtand 
merely on the footing of the municipal law. The 
former kind nmy l^ supposed proper &r the fedji^iail 
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jurisdictioii, the latter Sot that of the states. Bnt it 
fs at least problematical, whether an unjust sentence 
against a foreigner, where the subject of controversy 
was wholly relative to the lex loci^ would not, it 
unredressed, be an aggression upon his sovereign, as 
well as one which \iolated the stipulations of a 
treaty, or the general law of nations. And a still 
greater objection to the distinction would result from 
the immense difficulty, if not impossibility, of a 
practical discrimination between the cases of one 
complexion, and those of the other. So great a pro- 
portion of the controversies in which foreigners are 
parties, involve national questions, that it is by far 
most safe, uid most expedient, to refer all those in 
which they are concerned to the national tribunals. 

The power of determining causes between two 
states, between one state and the citizens of another, 
and between the citizens of diJBTerent states, is per- 
haps not less essential to the peace of the umon, 
than that which has been just examined. History 
gives us a horrid picture of the dissentions'and pri* 
vate wars which distracted and desolated Germany^ 
prior to the institution of the imperias chambek by 
Maximilian, towards the close of the fifteenth cen- 
tury : and inftirms us, at the same time, of the vast 
influence of that institution, in iqq^easing the disoiy* 
ders, and establishing the tranquillity of the empire. 
This was a court invested with authority to decide 
finally all differences among the members t>i the 
Germanic body. 

A method of terminatii^ territonal disputes be* 
tween the states^ under the authority of the federal 
head, was not unattended to, even in the imperfect 
syst^u by which they have been hitherto hdd to* 
gether. But there are other sources, besides inter- 
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fering claims of boundary, fiom which Mckeiings 
and animosities may spring up among the members 
of the union. To some of these we have been wit- 
nesses in the course of our past experience. It will 
readily be conjectured, that I allude to the fmiidu- 
lent laws which have been passed in too many of 
the states. And though the proposed constitution 
establishes particular guards against the repetition 
of those instances which have heretofore made their 
appearance, yet it is warrantable to apprehend, that 
the spirit which produced them, will assume new 
shapes that could not be foreseen, nor specifically 
provided against. Whatever practices may have a 
tendency to disturb the harmony of the states, 
are proper objects of federal superintendence and 
control. 

It may be esteemed the basis of the union, that 
« the citizens of each state shall be entitled to all 
" the privileges and immunities of citizens of the 
" several states." And if it be a just principle, 
that every government aught to possess the means of 
executing its own provisions^ by its own authority, it 
will follow, that in order to the inviolable mainte- 
nance of that equality of privileges and immunities, 
to which the citizens of the union will be entitled, 
the national judiciary ought to preside in all cases, 
in which one state or its citizens are opposed to an- 
other state or its citizens. To secure the full effect 
of so fundamental a provision against all evasion 
and subterfuge, it is necessary that its constructioli 
should be committed to that tribunal, which, hav- 
ing no local attachments, will be lifcely to be im- 
partial between Ae different states and their citizens, 
and which, owing its official existence to the unions 
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win never be likely to feel any bias inauspicious to 
ihe principles on wl^cb it is Icnmded. 

The fifth poii^t will demand little animadversion. 
The most b^ted idolizers of state authority^ havf 
not thus fiE^r showna difsposition to deny thenationa) 
judkiaiy the cognizance of maritime causes. These 
so generally depend on the laws of nationsy ai)d sq 
eommonly affect the rights of foreigners,, that they 
iaU withUi the considerations which are relative to 
the public peace. The most important part of them 
are, by the present confederation, submitted to fede- 
ral jurisdiction. 

The reasonableness of the agency of the national 
courts, in cases in which the state tribunals cannot 
be supposed to be impartial, speaks for itself. No 
man ought certainly to be a judge in his own cause, 
or in any cause, in respect to which he has the least 
interest or bias. Thb principle has no inconsidera* 
hie weight in designating the federal courts, as the 
proper tribunals for the determination of controvert 
^es between different states and their citizens. And 
it ought to have the same operation, in regard to 
some cases, between the citizens of the same state. 
Claims to land under grants of different states, found- 
ed upon adverse pretensions of boundary, are of this 
description. The courts of neither of the granting 
states could be expected to be unbiassed. The laws 
may have even prejudged the question, and tied the 
courts down to decisions in favour of the grants of 
the state to which they belonged. And where this 
had not been done, it would be natural that the 
judges, as men, should feel a strong predelection to 
the clahns of their own government^ 

Having thus laid down and discussed the princi- 
ples which ought to r^ulate the constitution of the 
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federal judidary, we ivill proceed to test, by these 
principles, the particular powers of whicli, according 
to the plan of the convention, it is to be composed. 
It is to comprdiend " all cases in law and equity 
<< arising under the constitution, the laws of the 
** United States, and treaties made, or wluch shall 
'< be made, under their authority; to all cases af- 
<« fecting ambassadors, other public ministers and 
<< consuls; to all oases of admiralty and maritime 
*« jurisdiction; to controversies to which the United 
^* States shall be a party ; to controversies between 
^' two or more states ; between a state and citizens 
** of another state; bettreen citizens of different 
<^ states; between citizens d the same state, claim- 
*< in^ lands imder grants of different states ; and 
" between a state or the citizens thereof, and foreign 
** states, citizens, and subjects." This constitutes 
the entire n^ass of the judicial authority of tk0 
union. Let us now review it in detail. It is then 
to extend, 

Ftrst. To all cases in law ancf equity, arising under 
the constitution and the laws of the United States. 
This corresponds with the two first classes of causes^ 
which have been enumerated, as proper for the ju- 
risdiction of the United States. It has been ask- 
ed, what is meant by " cases arising tinder the con- 
'< stitution," in contradistinction from those *< aris- 
« ing under the laws of the United States?'* The 
difference has been already explained. All the re- 
strictions upon the authority of the state l^islatiuros 
furnish examples. They are not, for instance, to 
emit paper money ; but the interdiction results from 
the constitution, and will have no connexion with 
any law of the United States^ Should paper mo- 
ney, notwithstanding, be emitted, the controversies 
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concerning it would be cases ariang under the con^ 
stitution, and not under the laws of the United 
States, in the ordinary signiScation of the terms* 
This may serve as a sample of the whole. 

It has also been asked, what need of the word 
" equity?** What equitable causes can grow out of 
the constitution and laws of the United States? 
There is hardly a subject of litigation, between indi- 
viduals, which may not involve those ingredients of 
frauds accidentf trust, or hardship, which would ren- 
der the matter an object of equitable, rather than of 
legal jurisdiction, as the distinction is known and 
established in several of the states. It is the peciiliar 
province, for instance, if a court of equity, to re- 
lieve against what are called hard bargains : These 
are contracts, in which, though theie may have been 
no direct fraud or deceit, sufficient to invalidate 
them in a court of law ; yet there may have been 
some undue and unconscionable advantage taken of 
the necessities or misfortunes of one of the parties, 
which a court of equity would not tolerate. In such 
cases, where foreigners were concerned on either 
side, it would be impossible for the federal judicato- 
ries to do justice without an equitable, as well as a 
legal jurisdiction. Agreements to convey lands 
claimed under the grants of different states, may 
afford another example of the necessity of an equi- 
table jurisdiction in the federal courts. This rea- 
soning may not be so palpable in those states wheie 
the formal and technical distinction between I.A.W 
and EQUiTir is not maintained, as in this state, wh&re 
it is exemplified by every day's practice. 
The judiciary authority of the union is to extend— 
Second. To treaties made, or which shall be made, 
under the authority of the United States^ and to all 
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C^es affecting ambassadors, other public ministers, 
and consuls. These belong to the fourth class of 
the enumerated cases, as they have an evident con- 
nexion^ with the preservation of the national peace. 

TM'fd. To cases of admiralty and maritime jurisdic- 
tion. These form, altogether, the fifth of the enu- 
merated classes of causes, proper for the cognizance 
of the national courts* 

Fourth. To controversies to which the United 
States shall be a party. These constitute the third 
of those classes. 

Fifth. To controversies between two or more 
states ; between a state, and the citizens of another 
state ; between citizens of different states. These 
belong to the fourth of those classes, and partake, 
in some measure, of the nature of the last. 

Sixth. To cases between the citizens of the same 
state, claimng lands under grants of different states. 
These fall within the last class, and are the ordy in- 
dances in which the proposed constitution Erectly con- 
templates the cogmzafice of disputes between the citU 
%€ns of the same state. 

Seventh. To cases between a state, and the citi- 
2^ns thereof, and foreign states, citizens, or subjects. 
These have been already explained to ,^)elong to the 
fourth of the enumerated classes ; and have beea 
^hown to be, in a peculiar maimei, the proper sub* 
jects of the national judicatuxe. 

From this review of the particular powers of th^ 
federal judiciary, as marj^ed.out in the constitution, 
it appears, that they are, all confor|iji^bj[e to the prin- 
ciples which ought tp^ iave governed tie structure 
of that department, and which were necessary to 
the pedj^tiop qf the syptem. If some partial incon- 
Teniences should appear to be connected with the 
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incorporatioti of any of them into the plan, it ought 
to be recollected, that the national l^islature will 
have ample authority to make such exceptions^ and 
to prescribe such regulations, as will be calculated 
to obviate or remove these inconveniences. The 
tK)ssibility of particular mischiefs can never be view- 
ed, by a well informed mind, as a solid objection to 
a pinciple which is calculated to avoid general mis- 
Chiefis, and to obtain general advantages. 

PUBLIUS. 
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A fbrther Tiev of the Judicial DeiMrCmeBt, ia rdttkm to tke 
OiitribQtioii of its Av^onty. 

JLeT ds now return to the partition of the judicia. 
xy authority between different courts, and their rela- 
tions to each other. 

" The judicial power of the United States is to 
<< be vested in one supreme court, and in such infe^ 
^ rior courts as the congress may firom time to time 
^ ordain and establish"^." That there o^ht to be one 
court of supreme and final jurisdiction, is a proposition 
which is not likely to be contested. The reasons 
tor it have been assigned in anbther place, and aie 
too obvious to need repetition. The only question 
that seems to have been raised concerning it, is, 
whether it ought to be a distinct body, or a. branch 
of the legislature. The same ccmtradiction is ob- 

ArtideSbSMft.!. 
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Stnntble in regard to this matter, which has bem 
semarked ia several other cases. The very men who 
object to the senate as a court of impeachmentSf on 
the ground of an improper intermixture of powersi 
are advocates, by implication at least, for the propri- 
ety of vesting the ultimate decision of all cause8» 
in the whole, or in a part of the legislative body. 

The uguments, or rather suggestions, upon which 
this charge is founded, are to this effect.: << The au- 
<« thority of the supreme court of the United States, 
^ which is to be a separate and independent body, 
." will be superior to that of the legislature. The 
(« power of construing the laws according to the 5/»t- 
<* rit of the constitution, will enable that court to 
<< mould them into whatever shape it may think 
<* proper ; especially as its decisions will not be in 
<* any manner subject to 4he revision or correction 
" of the legislative body. This is as imprecedent- 
^* ed as it is dangerous. In Britain, the judicial 
** power in the last resort resides in the house of 
^ lords, which is a branch of the legislature; andthid 
^^ part of the British Grovernment has been imitated 
" in the state constitutions in general. The parliar 
•« ment of Great-Britain, and the legislatures of the 
" several states, can at any time rectify by law, 
*^ the exceptionable decisions of their respective 
^ courts. But the enors and usurpations of the s\h^ 
t< preme court of the United States, will be uncoiK 
<< tEoUable and remediless." This, upon examina-^ 
tion, will be found to be altogether made up of false 
reasoning upon misconceived fact. 

In the first place, there is not a syllable in the 
plan,. which dirwtly empowers the national courts tQ 
Qonstmi€> the laws according to tSe spirit of the con^ 
>9titution, or which givQ». them any greater latitude 
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in this respect, than may be claimed by tke courts 
of ereiy state. I admit, bowever, that the constitu- 
tion ought to be the standard of construction for 
the laws, and that wherever there is an evident op- 
position, the laws ought to give place to the consti- 
tution. But this doctrine is not dediKsible from any 
citcumstance peculiar to the plan of the conven- 
tion, but &om the general theory of a limited c<hi- 
stitution ; and as fisir as it is true, is equally applica- 
ble to most, if not to all the state governments. 
There can be no objection, therefore, on this ac- 
count, to the federal judicature, which will not lie 
against the local judicatures in general, and which 
will not serve to condemn every constitution that 
attempts to set bounds to legislative discretion. 

But perhaps the force ot the objection may be 
thought to consist in the )^rticular organization of 
the supreme court ; in its being composed of a dis- 
tinct body of magistrates, instead of being one of the 
branches of the legislature, as in the gov^nment of 
Great-Britain, and in that of this state. To insist 
upon this point, the authors of the objection must 
renounce the meaning they have laboured to amez 
to the celebrated maxim, requiring a separation of the 
departments of power. It shaH, neverthdess, be 
conceded to them, agreeably to the interpretation 
given to that maxim in the course of these papers, 
that it is not viplated by vesting the ultimate power 
of judging in a part of the legislative body. But 
though this be not an absolute violation of that ez- 
cdlent rule, yet it verges so nearly upon it, as on 
this account alone, to be less eligible than the mo^ 
^refored by the convention. From a body which 
had had even a partial agency in passing had laws, 
we could rardy expect a disposition to temper and 



Mo^rale them in tfie application. The saute spirit 
wMch had operated in making them, would be to6 
apt to influence their comtxuction : still less could it 
be expected, that n^n who had infringed the conati- 
totion, in the character of legialatoxa, would be dlsh 
posed to repair the I^eaeh in that of judges. Nov is 
this all : CTCiy reason which recommends the tenure 
of good behaviour lor judicial c^Ces, o^litat^ agamst 
placing the judiciary power, in the last resort, in a 
body ccMuposed of men chosen for a limited period* 
There is an absurdity in referring the determinatioll 
of causes, in the first instance, to judges of permanent 
standing; in the last, to those of a temporary and 
mutalde constitution. And there Is a still greater 
absurdity in subjecting the decisions of men selected 
for their knowledge of the laws, acquired' by long 
and laborious study, to the revision and control of 
men who, for want of the san^ advantage, q^nnot but 
be deficient in that knowledge. The members of the 
legblature will rarely be chosen with a view to those 
quali&ations which fit maifor the stations of judges; 
and sESy on thb account, there wiQ be great reason to 
^prehend all the ill consequences of defective infor- 
mation ; so, on account of the natural propensity of 
such bodies to party divisions, there will be no less 
season to fear, that the pestilential breath of fiieticm 
may poison the foun^ins of justice. The habit of 
being continually marshalled on opposite sides, win 
be too apt to stifle the voice bodi of law aiid of 
tqnily. 

These coimderations teach us to applaud the wii> 
Horn of those states who haveoommitted the jlidiekil 
power, in the last resort, not to a part of the Ieg;isiK- 
ture, but to distinct and independent bodies of mai. 
Ccmtraxy to tte auppo6i^n» of those who have repre* 
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soated the plan of the oonvaiiticm, ia tbk reafeoW sm 
novel aod unpiecedentedi it is but a copy of the coir 
stiliilloiis oi New-Hampshiie, MasBaehusetts^ P^insyl* 
Tania, Delawaie$ Maryland, Viiginia, NortlKCa«dina» 
SoHtib^CaroUiia, and Georgia; and the j^efer^noe 
which has been given to these models is highly to be 
Qommended. 

It b not true, in the second place, that the pai^ 
liament of Gxeat-*B]itain, or the legislatunes of the 
particfilar states^ can rectify the exc^tionable de- 
dnons of their respective courts, in any other seme 
than might be done, by a fixture legislature of the 
United States. The theory neither of the British 
jiot the state constitutions, authorizes the revisal of a 
judicialsentencebyalegistlativeact Nor is there £my 
thing in the proposed constitution, more than in dtha: 
of than, by which it is forbidden. In the former» 
as in the latter, the impropriety of the thing, on the 
general princ^iles of law and reason, is the sole obsta- 
cle. A I^;islature, without exceeding its province, 
cannot reverse a detarmination once made, in a par- 
tioular case ; though it may prescribe a new rule fca: 
future cases. This is the principle, and it applies, 
in all its consequences, exactly in the same manner 
and extent, to the state governments, as to the national 
govemm^it now under consideration. Not the least 
diffei^ice can be pointed out in any view of the 
subject. 

It may in the last place be observed, tlM the sup^ 
posed danger of judiciary encroachments on the 
Icgpislative authority, which has been upon many occa- 
^bns reiterated, is, i«i reality, a |^iantom« Particulat 
ndseonstructions and contraventitms of the will of 
the legislature jnay now and then happen; but they 
can oisfet be so esttemix^ aa is>*smmttk% tQ^a^^iajam* 
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iPttuenee, or in any saouiible d^^ree to afibot the or* 
der of the political systesu This may be lofened 
with certainty fioffl the general nature of the jodi- 
iSal power; from the objects to wl^h it relates; 
ikom the fanner in which it is exercised ; fit>m its 
comparative weakness ; and from its total incapacity 
to support its usurpations by force. And the inference 
ia gieally fDrtified by the considecation of the impor- 
tant constitutional check, which the poweit of imd- 
tuling impeachments in one part of the I^fialatiTe 
body, and of determining upon them in the oAer> 
would give to that body upon the members of the 
judicial department. TMs is alone a complete securi« 
ty. There never can be danger that the judges, by 
a series of deliberate usurpations on the authority of 
the legislature, would hsizard the united resentu^nt 
of the body intrusted with it, while this body was 
possessed of the means of punishing their presump- 
tion, by degrading them from their stations. While 
tMs ought to remove all apprehensioiis on the subject, 
itaflbrds, at the same time, a cogent aigument t(^ 
constituting the s^Mte a court for the trial of im- 
peachments. 

Having now examined, and J ttmt removed, the 
objections to the distinct and indq[)endent organiaa* 
tton of the supreme court ; I proceed to consider the 
propriety of the power of constituting inferior courts^,- 
and the relations which will subsist between these 
md the former. 

* Thit power has been abeurdly represented, as intended to abolish 
an the county eourts In the several states, -which are commonly called* 
ioferior eourts. But the ezprestions of the eoastitntion are to eoottiOite^ 
<* tribunals iirrxRioR to thk svpbbmx court^" and the evident 
design of the provision is, to enable the institution of local courts, sub- 
ordinate to the supreme^ either fai states or larger districts. It is ridfeir- 
loeitoiiMyirtjy thatcoinrty •onrtt wweiagont^wplat^ ^ . 



366 THE FEDERALIST. 

Tli0.pa«i@c of coostitutipg ioferipr cowtn is evin 
dently falculated to obviate ^ neces^ty i:^. having 
xocottiKq ,to tiie iuprome coiut id, ev^.caa^ ,of fjec^ 
lal cognizaiK^ , It i^ intended to.eDaUe|hepatioAa^ 
Spvernmont ta inatitiite or iw^^kor^ in eac^ state opr 
distrntof tl^e llnified Sta^ a tabupal coj^q^^ent to 
4tie datoicmoatian of mattexs of national juosdic^iqfi 
within ite iimita 

3ut why, it is fMiked, might not the sai^e pujpos^ 
luve been aocomplished by the instmmentaUty of the 
state courts? This admits of differe^nt answers,- — 
Though the ^fitness and cpmpetency. of these courts 
should he aUowed in the utmost latitude, yet tbp 
substance of the power in question may ^tiU be re- 
garded as a iitecessary part of the pl^n^ if it were only 
Uk authoiisse the national tegislature to CQmmit to 
^m the cognizance of causes arising out of the ni^ 
tional constitotion. To . confer upon the fixv^tiny 
cxHiff ts. of the several states the power of deterwiiWS 
9ioh causes, would perhaps be as much^^ to coii^ti- 
<^ tute tdbonals," as to create new coucts with th^ 
fike power. But ought not a more direct and e^pU? 
cit provision to have been made in favour pf the 
stale courts? These axe, in my opinion, substan^ 
reasons against such a provision : The most dj^SQecj}' 
uig cannot fosesee how far the prevalen^y of a local 
^^t may be found to disqualify the local tribun^ 
|E>r the juris(Vctio& of national causes ; whikt eveqr 
man may discover, thatcourtsconstitutedlike,thq^/(^ 
some of the states, would be improper channds of 
the judicial authority of the union^ State Judg^, 
holdipg their o£lces during ple^i^^ qx from yea^ to 
year, will be too little independent to be relied upon 
Sox an inflexil^le e;(ecut|on pf the fi^^qpal \^ws. 
And if there was a neoessity for confidipg to them 
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Hm offiginifl cognizauoe of causes arising under those 
hws, there would be a correspondent necessity for 
leaving the door of appeal as wide as possible. la 
pioportioQ to the grounds of confidence in, or dis- 
trust of the subordinate, tribunals, ought to he the 
fiuility or ^B£culty of appeals. And well satisfied 
as I am of the proprie^ of the appellate jurisdiction, 
in the several daas^ of causes to which it is extend- 
ed by the plan of the convention, I should consiitor 
every thing calculated to give, in practice, an urn- 
'mtrdmd course to appeals, as a source of public and 
private inconvenience. 

I am not sure but that it will be found highly ex*» 
pedient and useful, to divide the United States into 
four or five, or half a dozen districts ; and to iBBtitute 
a federal court in each district, in lieu of one in every 
state. The judges of these courts may holdeircuita 
fcr the trial of causes in the several parts of the re»> 
pecttve districts. Justice through them may be 
administered with ease and dispatch; and ajq^i^da 
may be safely circumscribed within a narrow eoi»- 
pass. This plan ^pcarsr to me at present the moat 
eligUde of any that could be adopted, and in oidec 
ID it, it i!^ necessary that the power of constituting 
inferior courts should exist in the full extent in 
which it is seen in the proposed constitution. 

These reasons seem sufficient to satisfy a candidi 
mind, that the want of such a' power would have 
been a great defect in the plan. Let us now e%w* 
Brine in what manner the judicial authority is to be 
distributed between the supreme and the inferic^^ 
courts of the union. 

The supreme court is to be inirested with original 
jurisdiction only «< in cases affecting ambassadors, 
•^ other ptMiDiBiaiBters and consuls, and those ki 

FKD.— VOL. JI. 3x 
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** wbicli A STATS shall be a party." Public 
ters of every class^ are the immediate represaitativeft 
of their sover^ns. . All questfons io whicli thejr' 
are concerned, are ao directly connected withtlM» 
public peace, that as well for the preservation of 
this, as out of req>ect to the sovereignties they re« 
present, it is both ezpediept, and pioper, that suoli 
questions should be submitted in the first instance to 
tiie highest judicatory of the nation. Though con- 
suls have not in stiictness a diplomatic character^ 
yet as they are the public agents of the natkms to 
which they belong, the same observation, is in ji 
great measure applicable to them. In cases in.whieb 
a state might happen to be a party, it would ill suit 
its dignity to be turned over to an inferior jtribuaaL 

Though it may rather be a digression from the 
immediate subject of this paper, I shall take occa- 
siaa to mention here a supposition which has excited 
some alarm upon very mistaken grounds : It has been 
suggested, that an assignment of die puUic secun* 
ties of one state to the citizens of anoth^, wouU 
enable them to prosecute that state in the.fed^al 
courts for the amouajt of those securities. A sugges- 
tion which the following considerations prove to be 
without foimdatioQ. 

It is inherent in the nature of sovereignty, not to 
be amenable to the suit of an individual, wUkmt its 
^mtsent. This is the general sense, and. the gene- 
ral practice of mankind 9 and the . ex»qp&in, as 
one of .the attributes of sovereignty, is noweryoy* 
ed by tlie government of every state in the unioii* 
Unless, therefore, there is a surrender of this im- 
munity in the plan of the oonveatkm, .it will re* 
main with the states, and the datiger' intimated 
must be m^^y ideaL The /amumstanceamMc^xre. 
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•isBsessBiy' to produce ati alieimtton of- state sove- 
leignty/wete diaciisBed in considering the article of 
txxaticm, and need not be rejjeated here. A recur- 
Mice to the principles there established will satisfy 
lis, that there is no colour to pretend that the state 
governments would) by the adoption of that plan^ be 
Invested of the privil^e of paying their own debts 
ia their ow^ way, ftee&om every constraint but that 
which 'flows from the obligations of good faith. 
The contracts between a nation and individuals, are 
oidy bkiding on the conscience of the sovereign, 
and have no pretension to a. compulsive force. 
Th^ confer no right of action, independent of the 
a&v^ceign wilL To what purpose would it be to au- 
thodze suilB against states for the debts they owe ? 
How could recoveries be enforced? It is evident 
that it o&uld not be done, without waging war 
against the contracting state : and to ascribe to the 
£0deral courts, by mere implication, and in destruc- 
ti«i of a pro-existing right of the state goverumeiits, 
-^a power which would involve such a consequence, 
would be altogether forced and unwarrantable. 

Let OS 'resume the train of our observations : we 
have seen that the original jurisdiction of the su- 
preme court would be confined to two classes of 
c«ase% tad those of a nature rarely to occur. In all 
other cases oi federal cognizance, the original juris- 
dftetkm wbuld app^tain to the inferior tribunals, and 
Urn supr&mc court would have nothing more than 
an appeliate jurisdiction, «< with such exceptions^ 
^ .and under such regidationst as the congress shall 
^* jnake." 

The propriety of this appellate jurisdictlou has 
been, scarcely called in question in regard to matters 
of iMTi Jm% theolamourB have been loud against it, 
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as applied to matters of fact. Smtne wdHtt lci3 i tl > n* » 
ed men in this state, dedving tkeir iK^iotis fioiB tli8 
languasfe and forms which obttin in oareotirts^ham! 
been induced to consider it as an implied en p e jad** 
dure of the trial by jury, in favour oF'thecml laMr 
mode of trial, which prevails in dur courts cf r adial^ 
talty, probates, and chancery. A technical sende loB 
been affixed to the term " appellate,'* wMoh io ooi 
law parlance is commoiily used Inirefemnee tai^ 
peals in the course of the civil law. But if I aitt 
not misinformed, the same meaning^ would ncitilie 
given to it in any part of New-Englaad. Tbftre aa 
appeal from one jury to another, is familiar bo^ in 
language and {nractice, and is even a matter of cctunG^ 
tinlil there have been two vetdicts on one adde. .Tlia 
word " appellate," therefore, will not be understodd 
in the same sense in New-England, as in NewrSTea^, 
which shows the impropriety ci a technical intop* 
pretation derived from the jurisprudence vl a paifti* 
cular state. The expression taken in -the abstiaotf 
denotes nothing more than the power of one liibu- 
nal to review the proceedings of an0thejr, eithfo as 
to the law or fact, or both. The mode of doing it 
may depend on ancient custom m l^;Matiine: provi- 
sion ; in a hew gbvemment it mast depend on Ite 
latter, and may be with or without the aid of a jiay, 
as may be judged adviseable. If, thevefoce, tbe^re- 
^xamination of a fact once ^tevmined by ^jatfi 
should in atiy case be admired uncfer the peopoied 
constitution, it may be so regulated as tubedoaeby 
a second jury, either by remanding the cause to Ae 
court below for a second trial of the fact, or fey 'di- 
recting an issue immediately out of the supreme 
court. 
But it does not follow, that the re^eirammtioii ef 
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aBcertained by a jiiiy^ will be .permitted 
m tbesapreoie x2oiut« Why may it not besaid, with 
ttefitriotest pzopriesfcy, when a writ of error is 
})«Mgdit tsom an inferior to a superior court ol 
law in thiB state, that the latter has jurisdiction'^ of 
the lact, ad well as the law? It is true it cannot in* 
^lite ^ new inquiry concerniog the fact, but it 
tiikeft eognizfoice of it as it appears upon the record* 
and pvoAOiuices the law arising upon it This is 
jurisdiotioii of bcth fact and law, nor is it even pos* 
iltiie to separate them. Though the oonunon law 
courts of this state ascertain disputed facts by a 
jtiiy^ yet they unquestionably have jurisdiction of 
iMh &ct and law ; and accordingly , when the for* 
aMT is agieed in the pleadings, tJiey have no recourse 
to a jury, bat proceed at once to judgment. I con* 
teiiA, therefore, on this ground, that the expresaioitt 
*^ appellate juriscMctioii, both as to law and fact," 
4o not neoesssrily imply a re-examination in the su- 
pieme couft of tsuoU decided by juries in the inferior 
eoortSb 

The followiBg train of ideas may well be imagine 
ed to have influenced the convention, in relation to 
this par^ukr provision. The appellate jurisdiction 
of the Mipreme court, it may have been aigued, will 
extend to causes determinable in different modes* 
Some in the course of the commok i.aw, others in 
tl^ course of the ci vii. xaw. In the former, the 
leviskNa of the law <mly, will be, generally speak* 
ii% the i»oper province of the supreme court ; in 
die latter, the re-examination of the fact is agreeable 
to. osi^e, and in some cases, of which prize causes 



* Tkis word 18 ft oofnposnd of jos Jsd 0icf lOy jmis, diotics or • 
Bp6a|3»g OF i^roAOiuieuia of the 1&%; 
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are an example, might be essential to thep^sorviir 
tion of the public peace. It is therefore jiecessaij* 
that the appellate jurisdiction should, in certain, 
cases, extend in the broadest sense to matters of laot* 
It will not answer to make an express exceptkm of 
eases which, shall have, been originally tri^ I^y a 
jury, because in the courts of some of the slalies, M, 
tames are tried in this mode"^; and such ,an e«ce{h 
tion would preclude the revision of matters of fa^ 
as well where it might be proper, as wheie it fl%Ht 
be improper. To avoid all. inconveniences^ it will, 
be safest to declare generally, that the . 9uyr^n« 
eourt shall possess appellate jurisdiction, both as .to 
law BxAfact^ and that this jurisdiction shall be sHb« 
ject to fliuch eoffceptions amd regulations as the natimwl 
legislature may prescribe. This will enable the go« 
remment to modify it in such a manner as will best 
answer the ends of public justice and security* r • 
• This view of the matter, at any rate, puts it out 
of all doubt, that the supposed abolition of the trial 
by jury, by the operation of this pi'ovision, is Mia* 
cious and untrue. The legislature of the United 
Slates would certainly have full power to provides 
that in appeals to the supreme court there should be 
no re-examination of facts, where they had been 
tried in the original causes by juries. This would 
certainly be an authorized exception ; but if, for the 
reason already intimated, it shoukl be. thoi^^ |qq 
extensive, it might be qualified with a limitatioa to 
such causes only as are determinable at commcm law 
in that mode of trial. 
The amount of the ot)serYations Mtl^^to fi99dfl^ on 

* I bold Chat the states -will have eoncurrent jttrisdictioii vnSti the 
mheijdiaate federa) jiidlcatoriet» in man j eaies of federal oc^inkaafee, 
as will be explai&ed in my next paper. j . ^ 
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^he autliorlty- of the judicial department is 4Ms: — 
That it has been carefully restricted to those causes 
which are manifestly proper for the cognizance of 
tl^ natioflal judicature : that, in Vhe partition of this 
authority, a rery small portion of original jurisdic- 
tion has been reserved to the supreme court, and the 
rest consigned to the subordinate tribunals ; that the 
supreme court will possess an appellate jurisdiction, 
both as to law and fact, in all the cases referred to them, 
but subject to any exceptions and regulations which 
jBAj be thought adviseable ; that this appellate ju- 
riAdictiOii does, in no case^ abciish the trial by jury ; 
and that an ordinary degree of prudence and inte- 
grity: in the national councils, will ensure us solid 
ad;^ntages from the establlshmimt of the proposed 
judiciary, without exposing us to any of the incon- 
yeniences whichr have been {nredicted from that 
source. » . 

PUBLIUS. 
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Jl ftrtt^r View of the Judicial Depitrtment, in reference to some 
MifoeUaneoas QaeiUons. 

1 HE erecticm of a new government, whatever care 
or wisdom may distinguish the work, cannot fail to 
originate questions of intricacy and nicety; aod 
these^ may, in a particular manner, be expected to 
flow from the establishment of a constitution found- 
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6d uponrfliB tctftl or part3ii3 UcorpomtipDiof a Bul- 
bar of distinct sovereignties. Time only csu mar 
tare aad perfect so GKHnpomid a sgrstem, liquidafe^tbe 
neaniiig of all the parla, and adjust them to «a$li 
ether in a harmonious and consistent wkoi^ 

Such questions aooordingly have aiiaen upon t^ 
plan proposed by the c<mv:eiitien» and paitiQidady 
oonoeimng the judiciary departmeirt. The fosaA^ 
pal of these respect the situation of tte state emiilif 
in eegaed to tliose eauses which aoe to be ^afelwHtri 
to federal jorisdicticm. Is this to he ezcIiifiiire»or<»e 
thCMie eourts to possess a concurrent judadietion? If 
Ae latter, in what rdation will thqr stand to ths 
national triibtmals? These are inquiries which «e 
meet with in the mouths .of m^i of eense, mid 
wirich are certainly entitled to attentum* 

The ponclples established in a focmer papeil'^ 
teach us, that the states will retain M pre-existinfmh 
thorities, which may not tfe exclusively delegated to 
the federal head ; and that this exclusive delegation 
can only exist in one of three cases; where an ex« 
elusive authority is, in express terms, gmnted to tbe 
union ; or where a particular authmty is granted to 
the union, and the exercise of a like authority is pKO- 
hiMted to the states; or, where an authority is 
granted to the union, with which a similar authority 
in the states would be utterly incompatil^ Though 
thase^ praci^es nx^notapfi^r wiA tho aeneitoe 
to the judiciary, as 1© the legislative power; yi^ I 
am inclined to think, that they are in the main* JQti 
^Mith select to the former, as weU^aa^diei latlel^ 
Aind umkr th^nvpflBsrieii I ^hall fay it dowaasta 
t«te, tliat tlie atitfe eoutls will i 
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iSx9j now hare, rnnless it iqppeais to be 4akeA away 
ifk cmff of the enumen^ed siodea. 

The onlj thing in the proposed ctmstitutkm, 
vMch imeato the appeaaaoce c^ coni^ing: the^caoapea 
of federal cR^gniacance, to the federal courts, Iscoivt 
li^iied in iMs passage : ^ The jvdicial power oitlm 
<^ ITntted States «A0// j^ vested in one supreme comt, 
<< aodki^cA inferior courts as the congiesB shall irom 
<* Unetotine ordain and estabMsfab" This might ei* 
ther be construed to signify, that the supreme and 
iM^evdkiate courts of the union should alone ha?e 
the power of deciding those causes, to which thdr 
authority is to extend ; or simply to denc^ that the 
fsj^gans of the national judiciary should be one su- 
pie«ie court, and as many subordinate courts as con- 
gees should think proper to appoint ; in other 
iPoidBi that the United Stat^ shouM exercise the 
ju^teial power with which they are to be invested^ 
through one supIem^ tribunal, and a certain number 
•f Mmor ones^ to be^ instituted by them^ The first 
McJocfes, the laat admits, the cc»K^rrent jurisdictioi^ 
#f tl^ state tribunals : Mid as the first would amount 
to an ali^iation of state power by implication^ the 
last i^pears to me the most defensible construction* 

But tUs doctrine of conoirrent juriadietiqa, is 
only clearly appKcable to those descriptions of 
epoes, of' which the state courts have pievioua e^g- 
irriaumck It is not equally evident in itelation to 
^aiep wl»eh may gK>w out of, and hepecnliar to, tho 
^ooatiMifm to be ei^lal^ished: for not toaUpw the 
sta^ courts' a right ef juriadictioigi in such. cases, can 
^aidiy be eoiindefed as the abridgubent of a pre-ex« 
|^Wv4iaiyH»ity,' I mcM'^ot,; therefore, to contend, 
that t}^ UnUed States, in the course of legislation 
n§m the iibje^ts is$m^, ^ ^beir direction, maj[ 

f KD. — ^voj^ n. 2 M 
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Hot commit the decision of causes aHsln^^prt!*i 
particular regulation totlie federal cotirts lr(5My,tf 
such a measure should be darned expedient ;''lHii I 
hold that the state courts will be (fivested'of' d^^pift 
of their primitive jurisdiction, further than may* re- 
late to an appeal ; and I and even of opinidn; Hkt 
in every case in which they were ttot expressly Ex- 
cluded by the fAture acts of" the national le^lat^Ve, 
they will of course take cognizance of ihd caiisei^to 
which those acts may give birth. Thi* I infer frtln 
the nature of judiciary power, and from the? genetel 
genius of the system. The jcidiciaty poW^ <rf esrery 
government looks beyond its own local or mXirtidpftl 
laws, and in civil cases, lays hold of all siibjdcts^ 
litigation between parties within its juiisdidt^, 
though the causes of dispute are relative to the Mirs 
of the most distant part of the felobe. *Thbse of 
Japan, not less than of New-York, may fcirtiish the 
objects of legal discussion to out courts. When in 
addition to this we consider th6 state golreimffifents 
and the national governments, as they trtily arej in 
the light of kindred systems,* arid as pailts of tat 
WHOiE, the inference seems to be conoiiirfvfe,'that 
the state courts would have a concurrent jnrisittction 
in all cases arising under the laws of the lihion, 
where it was not expressly prohibited. 

Here another question occurs ; whatrdati^n'irbild 
subsist between the national and state tourts'in-flMse 
instanceJi of concurrent jurisdictioii? I answer, t!tet 
an appeal would certainly lie fionf tSie latter, Wihe 
supreme court of the' United States. '^The-iioftirtlfa* 
tion, in direct terms, givc^ a(n appellate jurfttftefifen 
to the supreme court in all ^he ennmferalteff ^teWbf 
federal cognizance, in which it is not to hftvean 
original one ; without a single ifetptesstoB to dddlfte 



t{J6ol»of afpeal) daiot-the tiibiuialsfriHD which it is to 
he nude, are alonecoiiteiBidii^. Fioiii,tbji3 bii:cum« 
^.^liaee, and ikom the r^isoa o£ the thiag, it o^^t 
to he^cmststicdto extend to thestatci tribunals. J^- 
riher ibh mm% be the case,^ ox.the local cooxts must he 
ttchid^ fjcom 4« concmreat juxiadictioa in m^tteis of 
m^tkHB^coasmw^eht the judiciary authority of the 
ummmay b^eladed at the pleasure d erery. plaiutiff 
HN^pioieetitor. , Neither of these consequeuces ought, 
^ viltori; endent ceceasily, to be involved; thelatXec 
would be endrely inadmissible, as it would defeat 
fHKuafteof tl^e^most important and avowed purposes of 
' i tb» fmpoai^ gOTremmenty and would es3entially em* 
Jba»asaits measui^es. Nor do I p^x^ive any founda- 
, tion ipr. such a supposition. Agreeably to the re- 
:, mark already nutdoi the national and state systems 
•ace to he x^;arded as oiir^ WHOua. The. courts of the 
r- latter .will of course be natural auxiliaries to the exe- 
-^mi^Him of the .laws of the union, and ^ appeal fipm 
^ithenwilLiis.naiturally. lie to that tribunal, which is 
T4e8|}nfd'to unite and assimilate tlie principles of 
t laKion^ justice and the rules of national decision. 
rrThe evident aim of the plan of the convention JUt 
. that all the causes of the specified classes sh^ll, foe 
weighty public reasons, receive their original or final 
sidtolwnnin>rton ia.the<courts of the union. Totccm* 
^Simf theieforer the g^aeral ejipressions which give 
' t^appeUate jurisdiction to the supreme courti to ap^ 
fieiUs Swm the subordinate feder^ xsourts,. instead of 
^.aUoMogvAeir extension Jto the state ccHirts, would be 
n.io^Mdge th£( iati^de of the term^, in subversion of 
i,th€^ intents ^^tmxy t^ every sound rule of int^pre* 
ntatiow. , 

^.ui Sil^'^VJl^ . An aj^pe^ be made (^ lie from the state 
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is another of the qoestiotu which have been rabed» 
ai^ of gmater diffiooUy thn the foraaer. The fol- 
lowing considerations oountenoice the affinaattve. 
The phm of the convention, in the fiM plaee, au- 
thorizes the naticmid legi9latave<« t» ixmstitttte trir 
** bunals inferior to the mipseme ooost.*'' It da- 
elares in the next plaoe, tfaat:«< die jcwbiciai. fowse 
^ of the Umted States shall be vHtedia one sapf^oe 
^ court, ^d in soch inferior courte as congress shall 
^ oidain and establish;^' .and it tiMi frmett$ '10 
eniunexate the ci»es, to wMch this judicial pow«c 
tiiall extend. It afterwards divides the jurisdietmi 
of the supreme coortiiaoorigbialaBd apfeUal^ faiit 
gives no d^ition of that of the sabofdinate eowts. 
The only outlines described for thesa are, that tka|r 
Aall be ^< inferior to the stq^reme court," and that 
they shall not ^ceed the specified limits of the la- 
daral judiciary. Whether their authority shidl be 
orig^l Of appelate, or both, is not decdaied, AU 
this seems to be left to the discretion of the l^giskp 
ture. And this being thecase, I pesceive at preaeiU. 
no in^ediflient to the estabMshment of an apped. 
fiom the state courts, to the suboidinateJiationallii- 
bunalS': and many advantages attending the power 
of dping it may be imagined. It woiUd dfiminish 
the motives to the multi{dicati€m of^ federal .coarH* 
and ^ould admit of arrangemea^ts oalQulated to im^ 
tract the appellate juiisdjuctioD of thesu^reme cour% 
The stale tribunals, may thai be left with a iRMf 
entire charge of federal causes; and appeals. injnoH 
cases in which they may be deemed prppei^ instead 
ef being carried to the auprane ooor^najr beuAaite,; 
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Mr MR. MAMlLroW. 

1 HE obgeedoDto tb« planof Ae cotit^&lioti, wlkfeft. 
kas tMt ^rtlh most siiccess in this stste, » frtMiv^ 
to the xvaw$ of a em^tutionalprwnsian tor tlidlarial hf 
jnty ki civilH»ses« Tlie dbingenuous fotm in wbicli 
tihis dbjeetibn » mtialiy sta^d^ has been r cp ea t e iH y 
admiifcedtdaBdmpdBed; belt ccffitinuestabepanaei 
in all tliecooversations afid writings of the (^[q)Oii»«i 
oi tJte t>Mn* Tlie mefe Akxice ot tile ccAfttitolldi 
i&x^^ttfittorn^e/)ttt«e'^iBVeji«6dtot«a aa^^bdHtioft 
of the Qial hy jtny ; and the dechmatlonB 16 wMeii 
it hifti aflbtded a pretext, ate artfully ^loakled t^ 
i&dtibe a t>en»uaaiioci ^i^ tMft pretended dboHttcmii 
tompteteand^mivetsal; exteildiiig not ctnly to €rv^ 
$pe^e9^ civil, bat evm to cfimhkU e^tuie$. To V- 
fae #!% rei^ciet to thelatter, would be^ tutaaodl 
fniltfeds, as to attempt to deinc^lstr^e any of thoM 
j^roposift o n s *whtehi by their own internal eHAMei^ 
foic^ibonviction when expressed to languid adrtpti^ 
to convey theiV mealif ng. 

TiWth regard to civil cam^s, subtleties Almbdf tM, 
contemptible fdr ifefatation, having been- eAipIoyed 
tf cawteoanatt the 99xmUe, that a 6itog whfch ii 



hmu of difloemment must i^ cmoe peroeive ik^w^ 

^sdUTerenae 'betweca «ife»e^ and aMUkn. B«t aa tl^ 

iHTeatois ol tins fiiilft(gr luive attempted to sup- 

port it by oertain legal maocims of inteq^aratatioy, 

* wliioh tliey have penrerted Iiobi their true neami%» 

it may not be whdly useless to explore the gioui|d 

^ they have takeo. 

The maxims on which they rely ai^e of. this v^tuxet 
'^ a specification of particulai9, is aa.exclu$ic»i;Lp£{je- 
t^ aerab;^ oi, << the expression of one thiiog^is tb^ 
^ exclusicm of another." Hence, say they, asthecon- 
stitttticm has established the trial hj jury in criminal 
.^aaffii^ and is silent ia respect to ciiril, this sUc^^js 
4tt imjj^iedpiohibition of trial by jury, inr^^^d 4o 
the latter. 

r The.iidfi8 of legal ioteii^tation, are ];plea of fm- 
^mnsens0^ adofited by the covxts in die cgp^truc^i^vt 
4il the kmB. The twie test, therefore, of a jus^apfli- 
4QalieiivO| ihemr isita confmnity to th^ SG^un^ilraiii 
wMfAk they ane derived* Thi^ being t;^ :C9ae„l^ 
fW. afdk if it isk qonsisteat with common sensQ tOi sf^ 
iPopCf^hata provisipfi obliging the legishitive po^ff 
^ ^imiiaij^ the trial 9i cominal causea to jujpy^.is 4t 
^Yiatipa of itf^ right to authorize or pennjit that ii|e4^ 
Atrial HI oAei: cases? Ia it natural to suppottr^ tlu|t 
jh^cHnmand tQ docmething, isaprohibitioato^ 
doii^ of another»tiii^hich there was a {wevious pf9weir 
{|9^d%4PMitwfei(9h'i9.BotincompatihIe with^Jtie Opiag 
^iput^df^, jtot be doge ? . If wich a si;^{K>aijtiQirvould 
]t»^uppaiti^^.a|td uppasonal^e, it capnot b^fi^ional 
t^ n^li^taini tha4 an injunction o{ i^e tmX ^1 WSt 
ilM2^r^j^}iQ^9^ is aa iat^dictioH <^itiia ot^^ 
n* A^PPW^i t to cwstitute counts, is a pow^ M^^Vfi' 



mfill^ wHVidilA In the ci0iiftllt|itiotf Ml 4i^ MibjoilMBf 
jiniesi the legisfatme yfmnM beat liberfy eithevrto 
Adopt that institnttc^, or lo Ite tt tkkm&. Tki$ 
discretion, in regard to criarfiial caiMs, isabiidg^ 
«d by an express injuncticm ; but it is kft at lavge 
In rel^on to civil cat»es, for ibe veiry xeaspn tint 
there is a total silence on the subject* The qieo&> 
ficatton of an obligation to try all criminal oavsbs 
in a particular mode, exclude indeed the obligatioB 
6t employing the same mode in ciril causes, bat does 
not abridge tf^ ptKver of the legislature to appc^ 
that mode, if it should be thought proper. The 
pretence, therefore, that the national legtelature 
would not be at liberty to submit all the ciril aimes 
of federal* cognizance to the determinati(»i of Juri«g, 
is a pretence destitute of all foundation. 

'FrtM th^se observations, tins conclnaidn results, 
tbattbe trikl by jury in citil cases would notbetalki' 
lislied, and that the use attempted to be made of llie 
maxims whieh have been quoted, is contrary to I6ft» 
tBon, and therefore inadmisrible. Even if these mat* 
fans had' a precise technical sense, corresponding wiHi 
Bre* ideas of those who employ them upon the present 
Occasion, which however is not the case, they would 
irtill be inapplicable to a constitution of govvrnment. 
^ relation to such a subject, the natural and obvioas 
'^nse of. its provisions, apart fVom any technical mleli, 
is the true criterion of constr^tion. 
?' Having now seen that the maxims relied upon wiO 
fcol bear the nse made of them, let us ^deavour to 
iiscertain their proper application. This will bfebest 
flbne by examples^ The plan of the conventioii de- 
clares, that the power of congress, or in other word*, 
6!r"the national legklatwe^ shall extend td dbrtani 
ehiuslefated caisesi This specification of partietilars 
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f H ii rtl y CMladeaall pitedensioa tQagyaMMil legUk^ 
live MlhcKi^ f beoftoae aaaffiriMtiY^ giatit^f sgecii^I 
f9«ei8 liwiM he dfeuid as wdl a» «mles9» H 4 s^n- 
^pdaallu>nt7 was lataMled. 

Jo like Bmii]ier» the authority of the fedesal jadi^r 
eatuicn, ii deolazed by the ooastitutioB to comprel^end 
•eitaiB cases particularly apecified. The expression 
0f those oaaes, marks the precise Uoiits beyond which 
IbeSsdenloourts caoaot extend their jurisdiction ; fae^ 
erase the ol^ects of their cognizance being enumerate 
«dU the apedfication would be nugatory, if it did 
not exclude all ideas of more extensive authority. 

These examples are sufficient to elucidate the 
waiBPii which: have been mentioned, and tp desig- 
nate the maimer in which they should be used. 

From what has been said, it must appear unquet^ 
^iooably true, that trial by jury is in no case obol^h- 
ed by the proposed constitution ; and it is equally 
true, that in those controversies between individuals 
in which the great body of the people are likely to 
he interested, that imtituticm will remain precisely 
in thesituaticHi in which it is placed by the state con- 
stitutions. The foundation of this assertion is, that 
the national judiciary will have no cognLaince of 
them, and of course they will remain determinable 
aa heretofore^ by the state courts only, and in the 
Plainer which the state constitutions and laws ^:e' 
scribe. All land causes, except where claims under 
the grants of different states come into question, and 
^U other controversies between the citizens ci the 
same state, unless where they depend upon positive 
violations ctf the articles of the union, by acts of thfs 
$tate legislatures, will belong exclusively to the 
jiurisdiction of the state tribunals. Add to thi% that 
admiralty caiise6> an4 almost all thpse wlafik are of 
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aquity jurisdiction are determinable under our o«ra 
goTernment withbnt the intervention of a jury, and 
the inference from the whole will be, that this inpti- 
tntion, as it exists with us at present, camiot 
possibly be affected, to any great extent, by the pro- 
posed alteration in our system of government. 

The friends and adversaries of the plan of the con- 
vention, if they agree in nothing else, concur at least 
in the value they set upon the trial by jury : Or if 
there is any difference between them, it consists in 
thi3 ; the former regard it as a valuable safeguard to 
liberty, the latter represent it as the very palladium 
of free government. For my own paf t, the more 
the operation of the institution has fallen under my 
observation, the more reason I have discovered for 
holding it in high estimation ; and it would be alto- 
gether superfluous to examine to what extent it de- 
serves to be esteemed useful or essential in a repre- 
sentative republic, or how much more merit it may 
be entitled to, as a defence against the opprefssions of 
an hereditary monarch, than as a barrier tb the ty- 
j^anny of popular magistrates in a popular govern- 
ment. Discussions of this Mud would be more curi- 
ous than beneficial, as all are satisfied of the utility 
of the institution, and of its friendly aspect to li- 
berty. But I must acknowledge, that I cannot readi- 
ly discern the inseparable connexion between the 
existenpe of liberty, and the trial by jury in civil 
cases. Arbitrary impeachments, arbitrary methods 
of prosecuting pretended offences, arbitrary punish- 
ments upon arbitraiy convictions, have ever appeared 
to me the great engines of judicial despotism ; and 
all these have relation to criminal proceedings. The 
trial by jury in criminal cases, aided by the /labcas 
corpus act, seems' therefore to be alone conerned in- 
jrjin.— VOL. n. 2 n 
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the question. And both of these are provided for 
in the most ample manner, in the plan of the con* 
rention. 

It has been observed, that trial by jury is a safe- 
guard against an oppressive exercise of the power of 
taxation. This observation deserves to be canvassed. 

It is evident that it can have no influence upon 
the legislature, in regard to the amount of the taxes 
to be laid, to the objects upon which they are to be 
imposed, or to the rule by which they are to be ap- 
portioned. If it can have any influence, therefore, 
it must be upon the mode of collection, and the 
conduct of the officers intrusted with the execution 
of the revenue laws 

As to the mode of collection in this state, under 
bur own constitution, the trial by jury is in most 
6ases out of use. The taxes are usually levied by 
the more summary proceeding of distress and sale, as 
in cases of rent. And it is acknowledged on all hands 
that this is essential to the efficacy of the revenue 
laws. The dilatory course of a trial at law to reco- 
ver the taxes imposed on individuals, would neither 
suit the exigencies of the public, nor promote the 
convenience of the citizens. It would often occa- 
sion an accumulation of costs, more burthensome than 
the original sum of the tax to be levied. 

And as to the conduct of the officers of the reve- 
nue, the provision in favour of trial by jury in cri- 
minal cases, will afford the desired security. Wilful 
abuses of a public authority, to the oppression of 
the subject^ and every species of official extortion, 
are oflfences against the government ; for which 
the pers(His who commit them may be indicted ^rxA. 
piunished according to the circumstances of the case. 
The excellence of the trial by jury in civil casea. 
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appeacB to depend on circumstances foreign to the 
preservation of liberty. The strongest argument ia 
its faroui is, that it is a security against corruption. 
As there is always more time, and better opportunity 
to tamper with a standing body of magistrates, thau 
with a jury summoned for the occasion, there is room 
to suppose, that a corrupt influence would more ea- 
sily find its way to the former, than to the latter. 
The force of this consideration is, however, dimi* 
mshed by others. The sheriff, who is the summoner 
of ordinary juries, and the clerks of courts, who 
Iiave the nomination of special juries, are themselves 
standing officers, and acting individually, may be 
supposed more accessible to the touch of corruption 
than the judges, who are a collective body. It is 
not difficult to see, that it would be in the power of 
those officers to select jurors, who would serve the 
purpose of the party, as well as a corrupted bench. 
In the next place, it may fairly be supposed, that 
there would be less difficulty in gaining some of thq 
jurors promiscuously taken from the public mass, 
than in gaining men who had been chosen by the 
government for their probity and good character. 
But making every deduction for these considerations^ 
the trial by jury must still be a valuable check upon 
corruption. It greatly multiplies the impediments 
to its success. As matters now stand, it would be ne* 
cessary to corrupt both court and jury ; for where 
the jury have gone evidently wrong, the court will 
generally grant a new trial, and it would be in most 
cases of little use to practise upon the jury, unl^ 
the court could be likewise gained. Here then is ^ 
double security ; and it will readily be perceived^ 
that this complicated agency t^nds to preserve the 
purity of both institutions. By increas]|i;i^ the 9b- 
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stacles (o success, it discourages attempt to seduce 
the integrity of either. The temptation to pyostl- 
tution, which the judges might have to sutmouht, 
must certainly be much fewer, while the co-opera- 
tion of a jury is necessary, than they might be, if 
they had themselves the exclusive determination df 
all causes. 

Notwithstanding, therefore, the doubts I have ex- 
pressed, as to the essentiality of trial by jury hi civil 
suits to liberty, I admit that it is in most cases, un^ 
der proper regulations, an excellent method of de* 
termining questions of property ; and that on this 
account alone, it would be entitled to a constitutfoii* 
al provision in its favour, if it were possible to fix 
with accuracy the limits within which it ought to be 
comprehended. This, however, is ih its own nature 
an affair of much difficulty ; and men not Minded 
by enthusiasm, must be sensible, that in a federA 
government, which is a composition of societies 
whose ideas and institutions in relation to the mat-- 
ter materially vary from each other, the difficulty 
must be not a little augmented. For my own part, 
at every new view I take of the subject, I becomd 
inore convinced of the reality of the obstacles, 
which we are authoritatively informed, prevented 
the insertion of a provision on this head in the plan 
of the convention. 

The great difference between the limits of tShe 
jury trial in different states, is not generally under* 
stood. And as it must have considarable infiuence 
on the sentence we ought to pass upon the omission 
complained of, in regard to this point, an explanation 
of it is necessary. In this state, our judicial estabr 
lishments resemble more, nearly, than in any other, 
those of Great-Britain. We have courts of common 
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laiFyteonrts o( pwdhateA, (analogous ia certahi matteis 
to the spiritual dourts in England,) a court of admi« 
r^ty, and a court of chancery. In the courts of 
common law only, the trial by jury prevails, and this 
with some exceptions. In all the others, a dngle 
judge presides, and proceeds in general either ac* 
Cording to the course of the canon or civil law, witibh' 
out the aid of a jury''*'. In New-Jersey there is a 
court oS chancery which proceeds like ours, but nei- 
thar courts of admiralty, nor of probates, in the 
sense in which these last are established with us. 
In that state, the courts of common law have the 
cognizance of those causes, which with us are de- 
terminable in the courts of admiralty and of pro- 
bates, and oi course the jury trial is more extensive 
in New-Jersey, than in New-York. In Pennsylva- 
nia, this is perhaps still more the case, for there is no 
court oi chancery in that state, and its common law 
courts have equity jurisdiction. It has a court of ad- 
miralty, but none of probates, at least on the plan of 
ours. Delaware has in these respects imitated Penn- 
^Ivania. Maryland approaches more nearly to New- 
York, as does also Virginia, except that the latter 
has a plurality of chancellors. North-Carolina bears 
most affinity to Pennsylvania ; South-Carolina to 
Yu^^inia. I believe, however, that in some of those 
states which have distinct courts of admiralty, the 
causes depending in them are triable by juries. In 
Geoj^ia there are none but common law courts, and 
dn appeal of course lies from the verdict of one jury 

* Hhu been enrcmeoiuly intiniiated, with regtrd to die eourt of 
chancery, that this court generally tries disputed facts by a juiy. The 
truth is, that references to a jury in that court rarely happen, and are 
ift no case necessary but vhere the validity^ of 4 device of land comes 
Into^qn^itiQO- 
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to another, which is called a spedal jury, aad fc|c 
which a particular mode of appointment is marked 
out. In Connecticut they have no distinct courts, 
either of chancery or of admiralty, and their courts 
of probates have no jurisdiction of causes. Their 
common law courts have admiralty, and, to a certain 
extent, equity jurisdiction. In cases of importance, 
their general assembly is the only court of chancery. 
In Connecticut, therefore, the trial by jury extends 
in practice further than in any other state yet men- 
tioned. Rhode-Island is, I believe, in this particular, 
pretty much in the situation of Connecticut. Mas- 
sachusetts and New-Hampshire, in regard to the 
blending of law, equity, and admimlty jurisdictions, 
are in a similar predicament. In the four eastern' 
states, the trial by jury not only stands upon a broad- 
er foundation than in the other states, but it is at- 
tended with a peculiarity unknown, in its full ex- 
tent, to any of them. There is an appeal of course 
from one jury to another, till there have been two 
rerdicts out of three on one side. 

From this sketch it appears, that there is a mate- 
rial diversity as well in the modification as in the ex- 
tent of the institution of trial by jiury in civil cases 
in the several states ; and from this fact, these ob- 
vious reflections flow. First, that no general rule 
could have been fixed upon by the convention, which 
Would have corresponded with the circumstances of 
all the states ; and secondly, that more, or at least as 
much might have been hazarded, by taking the sys- 
tem of any one state for a standard, as by omitting 
a provision altogether, and leaving the matter as has 
been done to legislative regulation. 

The propositions which have been made for sup- 
plying the omission, have rather served to lUusttatQ, 
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than to obviate the difficulty of the thing. The 
minority of Pennsylvania have proposed this mode of 
expiession for the purpose^ " trial by jury shall be 
as heretofore;'* and this I maintain would be inap* 
plicable and indeterminate. The United States, in 
their collective capacity, are the object to which all 
general provisions in the constitution must be un- 
derstood to refer. Now it is evident, that though 
trial by jury, with various limitations, is known in 
each state individually, yet in the United States, a$ 
suchy it is, strictly speaking, unknown; because the 
present federal government has no judiciary power 
whatever ; and consequently there is no antecedent 
establishment, to which the term heretofore could 
properly relate. It would therefore be destitute of 
pre(;ise meaning, and inoperative from its uncei;- 
tainty. 

As on the one hand, the form of the provision 
would not fulfil the intent of its proposers ; so on 
the other, if I apprehend that intent rightly, it would, 
be in itself inexpedient. I presume it lo be, that 
causes in the federal courts should be tried by juryt 
if in the state where the courts sat, that mode of 
trial would obtain in a similar case in the state 
courts — that is to say, admiralty causes should be 
tried in Connecticut by a jury, in New-York without 
one. The capricious opemtion of so dissiniilar a 
method of trial in the same cases, under the same 
government, is of itself sufficient to indispose eveiy 
well regulated judgment towards it. Whether the 
cause should be tried with or without a jury, would 
depend, in a great number of cases, on the accidental 
situation of the court and parties. 

But this is not, in my estimation, the greatest ob- 
jection. I feel a deep and deliberate conviction. 
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'tliat iba^ Bxe maopp cams m ixrliich the trUl by jury 
is an kieligiUd ma. I (Imk iX so p^rtijculairly, jla 
iuits whieh ^aatem the puWic peace wijtli £>reiga 
natloiiB; that is in most cases wh^re the question 
turns wholly on fhe laws ci naticHis. Of this nature, 
among others, are all prize causes. Juries camipt be 
supposed eompetent to investigations^ thait requiise a 
thorough knowtedge ol the laws and usages of na- 
tions; and they will aometimes be under the influ- 
ence c^ impressions which will not sufi}er them to 
pay sufficient regard to those considemtions of pub- 
lic policy, which oc^ht to guide their inquiries. 
There wouM of course be always dangeir, that the 
rights of other naticms might be infringed by thdor 
d.eci»ons, so as to afford occasions of reprisal and 
w«r. Though the tzue ptovince of juries be to de- 
termine matters of fact, yet in most cases, legal con- 
sequences are complicated vdih fact in such a manner ^ 
tas to rend^ a sc^paraticm impractioatde. 

It will add great weight to this remark, in rela^ 
4ioB to pifee causes, to mentiooi, that the method of 
4etertiaining them hasbee^ thought worthy of parti- 
cular regulation in various treaties between .difi*erent 
powers of Emope, and that, puisuant to such trea^ 
ties, tii^ are determinable in GteatJSritain in the 
last resort before the king himself in his privy coun- 
cil, where the fact as well as the jaw, undergoes a 
i»-^s:amihation. This alone demonstrates the impo- 
licy of inserting a fundamental provisaon in the coo- 
slkution which would make the state systems a 
standard for the national government in the article 
wonder consideration, and the danger of incumbering 
the governmeat vAth any constitutional provisfont, 
the propriety of which is not indisputable. 
My ooBvictions are equaSy strong, tiiat gseat a4- 
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vanti^fes result from the separation of the equiqr 
from the law jurisdictioQ ; and that the cau&es which 
belong to the former, would be improjperly commit* 
ted to juries* The great and j^imaxy use of a court 
of equity, is to give relief in jBXtraordinary. cases^ 
which are exception^ to general rules. To unite 
the jurisdiction of such cases, with the ordinary ju- 
risdiction, must have a t^idency to unsettle the ge- 
neral rules, and to subject every case that arises to a 
special determination: while a separation between 
the jurisdictions has the <K>ntrary effect, of render- 
ing one a sentinel over tl^ other, and of keeping 
each within the expedient limits. Besides this, the 
circumstances that constitute cases proper for courts 
ol equity, are in many instances so nice and intri- 
cate, that they are incompatible with the genius of 
trials by jury. They require often such long and 
critical investigation, as would be impracticable to 
men called occasionally from their occupations, and 
obliged to decide befc»re they were permitted to .ro* 
turn to them. The simplicity and expedition which 
form the distinguishing characters of tliis mode of 
trial require, that the matter to be decided should 
be reduced to some single and obvious point ; while 
the litigations usual in chancery, frequently compre- 
hend a long train of minute and independent par- 
ticulars. 

It is true, that the separation of the equity frpm 
the legal jurisdiction, is peculiar to the English sys- 
tem of jurisprudence; tiie model which has been 
fidlowed in several of the states. But it is equally 

* It 18 true^ that the prineiples hj which that relief is governed, 
tre now reduced to a regular system ; hut it is not the less true, that 
th^ are in the main appUea^le to f pxcxal ohwwittarwee, irhie^i lbn» 
exceptions to general roles* 

FJBD.— VOL. II. 3 O 
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tirue, tliat tfve trial by jury has been unknown in 
every instance in whricli they have been united. 
And the separation is essential to the preservation of 
that institution in its pristine purity. The nature of 
a court of equity will readily permit the extension 
of its jurisdiction to matters of law, bat it is not a 
little to be suspected, that the attempt to extend the* 
jarisdiction of the courts of law to matters of equi- 
ty, will not only be unproductive of the advantages 
which may be derived from courts of chancery, on 
the plan upon which they are established in this 
state, but will tend gradually to change the nature of 
the courts of law, and to undermine the trial by 
jury, by introducing questions too complicated for a 
decision in that mode. 

These appear to be conclusive reasons against in- 
corporating the systems of all the states, in the for« 
Ination of the national judiciary ; according to what 
may be conjectured to have been the intent of the 
Ftonsylvania minority. Let us now examine how 
far the proposition of Massachusetts is calculated to 
remedy the supposed defect. 

It is in this form : ^ In civil actions betweai ci- 
** tizens of different states every issue of fact, aris- 
^ ing in actions at common lawy may be tried by a 
" juiy, if the parties, or either of them, request It.*' 

This, at best, is a proposition confined to one de- 
scription of causes ; and the inference is fair dther 
that the Massachusetts convention considered that as 
the only class of federal causes, in which the trial 
by jury would be proper ; or that, if desirous of a 
more extensive provision, they found it impractica- 
ble to devise one which would properly answer the 
end. If the firsl^ the omission of a regulation res- 
pecting fio partial an object, can never be considered 
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as a maletitl imperfeetifm in the system* If the; 
last, it affords a strong oorroboraticm of the extreme 
difficulty of the thing. 

Bat thia is not all : if we advert to the observa* 
Horn already made respecting the ootUrts that subsist 
iu the several states ci the union, and the different 
fom&s exercised by them, it will appear, that there 
aie uo expressions more vague and indeterminate 
than those whkh have been eaiployed to character* 
ize that sp^ies of causes which it is intended shall 
be ei^itled to a trial by jury. In this state, the 
boundaries between actions at common law, and ac 
tions of equitable jurisdiction, are ascertained in 
conformity to the rules which p^vail in England 
ufoa that subject. In many of the other states, the 
boiUMlanes are less precise. In some of them, eveiy 
ca^^»e is to be tried in a court of common law, and 
upou that foundation every action may be conside;^ 
ed as an action at common law, to be determined 
by a jury, if the parties, or either of them, choose 
it. Hence the same irregularity and confusion 
would be introduced by a compliance with this 
proposition, that I have already noticed as re- 
sulting from the regulation proposed by the Penn- 
sylvania minority. In one state a cause would re- 
xjeive its determination from a jury, if the patties, 
or either of them requested it ; but in another state, 
a cause ejcactly similar to the other, must be decided 
without the interventiouof a jury, because the stati? 
tribunals varied as to cpmmon law jurisdiction. 

It, is obvious, therefore, that the Massachusetts 
proposition cannot operate as a general r^ulation, 
luitil some uniform plan, with respect to the limits of 
common law and equitable jurisdictions, shall be'' 
adopted by the different states. To devisor a plan of 
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that kind, is a task arduous in itself, abff wMcbilt 
would require much time and r^ection to nikture. 
It would be extremely difficult, if not ittipossftle, to 
suggest any general regulation that Would be ac- 
ceptable to all the states in the union, or that 
would perfectly quadrate with the seteral state 
institutions. 

It may be asked, why could not a reference haf6 
been made to the ccmstitution of this state, taking} 
that, which is allowed by me to be a good one, as a 
standard for the United States? I answer, that it is 
not very probable the other states should entertaifi 
the same opinion of our institutions which we do 
ourselves. It is natural to suppose that they are 
more attached to their own, and that ea6h would 
struggle for the preference. If the plan ot taldiig 
^e state as a model for the whole had been diought 
<d in the convention, it b to be presumed tilmt tli^ 
adoption of it in that body, would have been ten- 
dered difficult by the predilection of each represen- 
tation in favour of its own government ; and it must 

. be uncertain which of the states would have been tak- 
en as the model. It has been shown, that many of 
them would be improper ones. And I leave it to 
cbnjecttore whether, under ail circumstances, it is 
most likely that New-York, or some other state,' 
^vould have been preferred. But admit that ^ judi* 
cious selection could have been effected in the can^ 
vention, still there would have been great dangerof 
jealousy and disgust in the other states, at the pto- 
tiality which had been shown to the instituti»>n9 of 
one. The enemies of the plan would have been 

^iurnished with a fine pretext, for raising a host of 
Jtocal prejudices against it, which pei^haps mig^t 
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lAve bazafded, ia bo inconsideiable degiee, its final 
establishment* 

To avoid it^ embanassments of a definition of the 
cases which the trial by jury ought to embrace, it is 
sometimes suggested by men of enthusiastic tempers^ 
&at a provision might have been inserted foi estab- 
lishing it in all cases whatsoever. For this, I be- 
lieve no precedent is to be found in any member 
of the union ; and the considerations which have 
been stated in discussing the^projposition of the ml« 
noaty of Pennsylvania, must satisfy every sober 
iBind, that the establishment of the trial by jury in 
^U cases, would have been an unpardonable error in 
the plan. 

In short, the more it is considered, the more af« 
duous will appear the task of fashioning a proVlSfifu 
in sooii a form, as not to express too little to answer 
the purpose, or too much to be adviseable ; or whidi 
aught not have opened other sources of oppositKte 
to the great and essential object, of introducing a 
firm national government. 

I cannot but persuade myself on the other hand^ 
that the different lights in which the subject has 
been placed in the course of these observations, wHI 
go fax towards removing, in candid minds, the appie* 
hensions they may have entertained on tlie point* 
They have tended to show, that the security 6f li- 
berty is materially concerned only in the trial by 
Jury in criminal cases, which is provided for in Che 
most ample manner in the plan of the convenfion; 
that even in far the greatest proportion of civil 
cases* those in which the great body of the commu* 
Hity is interested, that mode of trial will remain in 
full force, as established in the state constituticM^s, 
untouched and unaffected by the plau of the can* 
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rention: that it is in no case abolished* hf that 
pkn ; aiul that there are great, if not imurmouuta- 
hie difficulties In the way of making any precise and 
poper provision for it, in a constitution for the Unit- 
ed Stales. 

The best judges of the matter will be the least 
anxious for a constitutional establishment of the. 
trial by jiury in civil cases, and will be the most rea^ 
dy to admit, that the changes which are continually 
happening in the affairs of society, may render a 
different mode of determining questions of property, 
pr^erable in many cases, in which that mode of 
tisl now prevails. For my own part, I acknowledge 
myself to be convinced that, even in this state, it 
ndght be advantageously extended to some cases to 
which it does not at present apply, and might as ad- 
vantageously be abridged in others. It is conceded, 
by all reasonable men, that it ought not to obtain ia, 
all cases. The examples of innovations which con- 
tract its ancient limits, as well in these states as in 
Great-Britain, afford a strong presumption that its 
iDrmer extent has been found inconvenient; and 
give, room to suppose, that future experience may 
discover the propriety and utility of other excep- 
lions. I suspect it to be impossible in the nature of 
the thing, to fix the salutary point at which the 
operation of the institution ought to stop ; and this 
is with me a strong argument for leaving the mat- 
ter to tl^ discretion of the l^slature. 

This is now clearly understood to be the case in 
firreat*Britain, and it is equally so in the state of 



* Vide No. LXXXI. in which the supposition of its being abotished 
kj the appellate jurisdiction in matters of fact, betog irested in the sa- 
pmae erart, h exandned and refuted. 
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Connecticut ; and yet it may be safely affiraned, tfaat 
more numerous edcroacbments have be^imade upon 
the trial by jVry in this state ainoe the revolution, 
though provided for by a positive article of our con*» 
stitution, than has ha^enedin the sam^ time either 
in Connecticut or Great-Britain. It may be added, 
that these encroachments have generally originated 
with the men who endeavour to persuade the p^ple 
they are the warmest defenders of popular liberty, 
but who have rarely suffered constitutional obstacloa 
to arrest them in a favourite career. The truth is, 
that the general genius of a government is all that 
can be substantially relied upon for permanent ef- 
fects. Particular provisions, though not altogether 
useless, have far less virtue and efficacy than are com> 
monly ascribed to them : and the want of them will 
never be with men of sound disoemmait, a decisive 
objection to any plan which exhibits the leading 
characters of a good government. 

It certainly sounds not a little harsh and extraordi- 
nary to affirm, that there is no security for liberty in 
a constitution which expressly establishes the trial 
by jury in criminal cases, because it does not do it 
in civil also ; while it is a notorious fact that Ccoi- 
necticut, which has been always regarded as the most 
popular state in the union, can boast of no oonstiih 
rional provision for either. 

PUBLIUS. 
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NUMBER LXXXir. 

Br MM. BAMiLSrOM. 
Coneermng several Mifodlaneoaf Objeetioas. 

In the course of the foregoing review of the coa- 
stitution, I have endeavouied to answer most of the 
objections which have appeared against it There 
remain, however, a few which either did not fall na- 
turally under any particular head, or were foigotten 
in their proper places. These shall now we discuss- 
ed : but as the subject has been drawn into great 
length, I shall so far consult brevity, as to comprise 
all my observations on these miscellaneous points 
in a single paper. . 

The most considerable of the remaining objections 
iSf that the plan of the convention contains no bill of 
lights. Among other answers given to this^ it has 
been upon different occasions remarked, that the 
ocmstituticHis of several of the states are in a similar 
pvedicament. I add, that New-York is of the num- 
ber. And yet the persons who in this state oppose 
the.new system, while they profess an unlimited ad- 
loiratipn for our particular constitution, are am(H]g 
the most intemperate partizans of a bill of rights. 
To justify their zeal id this matter, they allege two 
things : one is, that though the constitution of New- 
York has no bill of rights prefixed to' it, yet it cour 
tains, in the body of it, various provisions in favour 
of particular privileges and rights, which, in sul> 
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stance^ amount to the same thing ; the other is, that 
the constitution adopts, *in their full extent, the 
common and stKfute law of Great-Britain, by which 
many other rights, not expressed, are equally s©- 
cured* 

To the first I answer, that the constitution offered 
by the convention confains, as well as the constitu- 
tion of this state, a number of such provisions. 

Independent of those which relate to the structure 
of the government, we find the following : Article I. 
section 3. clause 7. " Judgment in cases of impeach- 
« ment shall not extend further than to removal 
** from office, and disqualification to hold and enjoy 
** any office of honour, trust, or profit under the 
** United States ; but the party convicted shall, ne- 
** vertheless, be liable and subject to indictment, 
" trial, judgment, and punishment, according to 
*< law.** Section 9. of the same article, clause 2. 
** The privilege of tlie writ of harbeas corpus shall 
** not be suspended, unless when in cases of rebellion 
** or invasion the public safety may require it.** 
Clause 3. " No Tbill of attainder or ex post facto law 
** shall be passed." Clause 7. « No title of nobility 
** shall be granted by the United States ; and no per- 
« son holding any office of profit or trust under them, 
<* shall, without the consent of the congress, ac- 
" cept of any present, emolument, office, or title, of 
" any kind whatever, from any king, pruice, or 
** foreign state.'* Article III. section 3. clause 3. 
** The trial of all crimes, except in -cases of impeach- 
" ment, shall be by jury ; and such trial shall be 
^ held in the state where the said crimes shall have 
«* been committed ; but when not committed within 
« any state, the trial shall be at such place or places 
^* as the coligiess may by law have 4ii?ected.*' See- 

fKD» — VOL. M. %r 
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tion 3. of the same article, << Treason against the 
** United States shall consist only in lerying war 
<< against them, or in adhering to their enemies, giv- 
" ing them aid and comfort. No person shall be 
" convicted of tre^n, unless on the testimony of 
^^ two witnesses to the same overt act, or on confession 
" in open court.'* And clause 3. of the same section, 
" The congress shall have power to declare the 
^ punishment of treason ; but no attainder of treason 
** shall work corruption of blood, or forfeiture, ex- 
^< cept during the life of the person attainted." 

It may well be a question, whether these are not, 
upon the whole, of equal importance with any which 
are to be found in the constitution of this state. The 
establishment of the writ of habeas corptiSy the pro- 
hibition of ex post facto laws, and of titles or ko- 
BiLi^T, to which ive have no correspondihg protnslons in 
our constitution^ are perhaps greater securities to liber- 
ty than any it contains. The creation of crimes after 
the commission of the fact, or, in other words, the 
subjecting of men to punidment for things, which, 
when they were done, were breaches of no law ; and 
the practice of arbitrary imprisonments, have been, in 
all ages, the favourite and most formidable instru- 
ments of tyranny. The observations of the judicious 
Blackstone,^ in reference to the latter, are well wor- 
thy of recital : «< To bereave a man of life, (says he,) or 
** by violence to ccmfiscate his estate, without accnsa- 
^ tion or trial, would be so gross and notorious an 
« act of despotism, as must at once convey the alarm 
** of tyranny throughout the whole nation ; but con- 
^ finement of the person, by secretly hurrying him 
^ to jail, where his sufferings are unknown or for- 

* YhSfi BUiMano's Conuaientanei^ yoL 1, pafi^e 146u 
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« gotten, is a less public^ a less striking, and^ihecje- 
" fore a more dangerous engine of arbitrary goyern- 
" ment.'* And as a remedy for this fatal evil, he is eve- 
ry where peeuliary emphatical in his encomiums on 
the habeas corpus act, which in one place he calls 
" the BUi,WAKK of the British constitution**** 

Nothing need be said to illustrate the importance 
of the prohibition of titles of nobility. This may tru- 
ly be denominated the corner stone of republican 
government ; for so long as they are excluded, there 
can never be serious danger that the government 
will be any other than that of the people. 

To the second, that is, to the pretended establish- 
ment of the common and statute law by the constitu- 
tion, I answer, that they are expressly made subject 
^ to such alterations and provisions as the legislature 
<^ shall from time to time make concerning the same.** 
They are therefore at any moment liable to repeal by 
the ordinary legislative power, and of course have no 
oonstitutional sanction. The only use of the declara- 
tion was to recognize the ancient law, and to remove 
doubts which might have been occasion^ by the 
revolution. This consequently can be considered as 
no part of a declaration of rights; which under oui 
constitutions must be intended to limit the power of 
the government itself. 

It has been several times truly remarked, that bills 
of rights are, in their origin, stipulations between 
Jdngs and their subjects, abridgments of preroga- 
tive in favour of privilege, reservations of rights not 
surrendered to the prince. Such was maoka chabta, 
obtained by the Barons, sword in hand, from kii^ 
John. Such were the subsequent confirmations of 

* Black. Com. toI. 4> page 438. 
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that charter by succeeding princes. Such was the 
petition of right assented to by Charles the First, in 
the be.^^inning of his reign. Such also, was the de- 
claration of rights presented by the lords and com- 
mons to the prince of Orange in 1688, and afterwards 
thrown into the form of an act of parliament, called the 
bill of rights. It is evident, therefore, that accord- 
ing to their primitive signification, they have no 
applicaticm to constitutions professedly founded 
upon the power of the people, and executed by their 
immediate representatives and servants. Here, m 
strictness, the people surrender nothing ; and as they 
retain eveiy thing, they have no need of particular 
reservations. " We the people of the United States^ 
" to secure the blessings of liberty to ourselves and 
^ our posterity, do ordain and establish this constftu- 
« tion for the United States of America:" This is a 
better recognition of popular rights, than volumes 
of those aphorisms, which make the principal figure 
in several of our state bills of rights, and which 
would soimd much better in a treatise <^ etfaioH 
than in a constitution of government. 

But a minute detail of particular rights, is cerUdn- 
ly far less applicable to a constitution like that' 
under consideration, which is merely intended to re- 
gulate the general political interests of the nationt 
than to one which has the regulation of every spe- 
cies of personal and private concerns. If therefore 
the loud clamours against the plan of the convene 
tion, on this score, are well-founded, no epithets o£- 
reprobation ;ivill be too stioug for the ocmstituticm 
of this state. But the truth is, that both of them 
contain all which, in relation to their objects, is rea^ 
sonably to be desired. 

I go further, and afl&im, that bills of rights, in the 
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sm»e and to the extent they are contended f(», are 
not (mly unnecessary, in the proposed constitution* 
biut would even be dangerous. They would contain 
various exceptions to powers not granted ; and on 
this very account, would afford a colourable pretext 
to claim more than were granted. For why declare 
that thii^ shall not be done, which there is no 
power to do? Why, for instance, should it be said, 
that the liberty of the press shall not be restrainr 
ed, when' no power is given by which restrictions 
may be imposed? I will not contend tliat such a 
provision would confer a regulating power ; but it is 
evident that it would furnish, to men disposed to 
usurp, a plausible pretence for claiming that power. 
They might urge with a semblance of reason, that 
the constitution ought not to be oharged with the 
absurdity of providing against the abuse of an au- 
thority which was not given,' and that the provi- 
sion against restraining the liberty of the press, af- 
forded a clear implication, that a right to prescribe 
proper regulations concerning it, was intended to be 
vested in the national government. This may serve 
as a specimen of the numerous handles which would 
be given to the doctrine of constructive powers, by 
the indulgence of an injudicious zeal for bills of 
rights. 

On the subject of the liberty of the press, as much 
has been said, I cannot forbear adding a remark or 
two : In the first place, I observe that there is not a 
iqrllable concerning it in the constitution of this state ; 
in the next, I contend that whatever has been said 
about it in that of any other state, amounts to no- 
thing. What signifies a declaration, that '* the li- 
" berty of the press shall be inviolably preserved?** 
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What is the liberty of the press? Who can give it 
any definition which would not leave the utmost la« 
titude for evasion?'! hold it to he impracticable; 
and from this I infer, that its security, whatever 
fine declarations may be inserted in any constitution 
respecting it, must altogether depend on public 
opinion, and da the general spirit of the people and 
of the government*. And here, after all, as inti- 
mated ujx>n another occasion, must we seek for the 
only solid basis of all our rights. 

There remains but one other view of this matter 
to conclude the point. The truth is, after all the de- 
clamation we have heard, that the constitution is itself, 
in every rational sense, "and to every useful purpose, 
A BILL OF BIGHTS. The scveral bills of rights, in Great- 
BritaiUf form its constitution, aild conversely the con- 
stitution of each^state is its bill of rights. In like man- 



* To show that there ii « power in the coostitQtioiiy by vrWA the 
liberty g( the press may be affected* recourse has been had to the 
power of taxation. It is said, that duties may be laid npon publi- 
cations so hig^ as tb amount to a prohibition. I know not by what 
lo(;ie it eonld be maintained* that the declaraticMis in the state oonsti. 
tutions, in favour of the freedom of the press, would be a constitution- 
al impediment to the imposition of duties upon publications by the 
state legislatures. It cannot oertunly be pretended, that any degree 
cf duties, howeyer low, would be an abridgment of the liberty of the 
press. We know that newspapers are taxed in Great-Britain, and 
jet it is notorious, that the press no where enjoys greater liberty than 
itk that country. And if duties of any kind may be laid without a 
violation of that liberty, it is evident that the extent must depend on 
legislative discretion, regulated by public opinion; so that after all, 
general declarations respecting the liberty of the press, will give it no 
greater security than it will h%ve without them. The same inv^isioiis 
of it may be effected under the state constitutions which contain those 
declarations, through the means of taxation, as under the propose 
constitution, whidi has nothing of the kind. It woidd be quite as sig- 
nificant to declare, that government ought to be free, that taaes oa|^ 
not to be excessive, &c. as that the liberty of the press ouj^t not to be 
restrained. 



THE FEDERALIST- 296 

ner the proposed ccMistitution, if adopted, will l)e the 
bill of rights of the union. Is it one object of a bill of 
rights tp declare and specify the political privileges 
of the citizens iu the struqture and administration 
of the government? This is done in the most ample 
and precise manner in the plan of the convention ; 
comprehending various precautions for the public se- 
curity, which are not to be found in any of the 
state constitutions. Is another object of a bill of 
rights to de6ne certain immunities and modes of 
proceeding, which are relative to personal and pri- 
vate concerns? This we have seen has also been at- 
tended to, in a variety of cases, in the same plan. 
Adverting therefore to the substantial meaning of a 
bill of rights, it is absurd to allege that it is not to 
be found in the work of the convention. It may be 
said that it does not go far enough, though it will 
not be easy to make this appear; but it can with no 
propriety] be contended that there is no such 
thing. It certainly must be immaterial what mode 
is observed as to the order of declaring the rights of 
the citizens, if they are provided for in any part 
of the instrument which establishes the government* 
Whence it must be apparent that much of what 
has been said on this subject rests merely on verbal 
and nominal distinctions, entirely foreign to the sub- 
stance of the thing. 

. Another objection, which, from the frequency of 
its repetition, may be presumed to be relied on, 
is of this nature: It is improper, > (say the object- 
ors,) to omfer such large powers, as are proposedi 
ttpon the national government; because the seat 
of thskt government must of necessity be too re- 
Biote from msaxy of the states to admit of a pro- 
per knowledge on the part o£ the constitaent, of 
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the eondtK^ of die lepresentatime body. This argtir 
ment, if it prdves any thing, proves that there ought 
to be no general government whatever. For the 
powers which it seems to be agreed on all hands 
ought to be vested in the unicm, cannot be safely in- 
trusted to a body which is not under every requisite 
control. But there are satisfactory reasons to show, 
that the objection is, in reality, not well founded. 
There is, in most of the arguments which relate to 
distance, a palpable illusion of the imagination. 
What are the sources of information by which the 
people in any distant country must regulate their 
judgment of the conduct of their representatives in 
the state legislature? Of personal observation they 
Can have no benefit. This is confined to the citizens 
on the spot. They must therefore depend on the 
information of intelligent men, in whom they con- 
jBde ; and how must these men obtain their informa- 
tion? Evidently from the complexion of public mea* 
sures, from the public prints, from the corresponden- 
ces with their representatives, and with other persons 
who reside at the place of their deliberations. 

It is equally evident that the like sources of in- 
Ibrmation would be open to the people, in relation 
to the conduct of their representatives in the general 
government; and the impediments to a prompt com- 
munication which distance may be supposed to 
create, will be overbalanced by the effects of Qie vi- 
gihince of the state governments. The executive 
and legislative bodies of each state will be so many 
sentinels over the persons employed in every depart- 
ment of the national administration ; and as it wilt 
be in their power to adopt and pursue a regular and 
edtectual system of intelligence, they can never be at 
a loss to know the behaviour of those who lejj^reseot 
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thdr eimstitutnts in the national ccmndilft an4 
leadily communicate tbe same knowledge to the peo*^ 
pie. Thoir disposition to apprize the community oC 
whatever may prejudice its interests from another 
quarter may be relied upon, if it were only from the 
iiFalship of power. And we may conclude with the 
fullest assurance, that the people, through that chan- 
nel, will be better informed oif the conduct of their 
national representatives, than they can be by any 
means they now possess, of that of their state repror 
sentatives. 

It ought also to be remembered, that the citizens 
who inhabit the country at and near the se^t of go« 
vernment, will, in all questions that affect the gene? 
xalliberty and prosperity, have the same interest with 
those who are at a distance; and that they will 
stand ready to sound the alarm when necessary, and 
to point out the actors in any pernicious project* 
The public papers will Jb^e expeditious messengers of 
intelligence to the most remote inhabitants of the 
union. 

Among^ the many curious objections which have 
appeared against the proposed constitution, the 
most extraordinary and the least colourable, is de>- 
rived from the want of some provision respecting 
the debts dite/o the United States. This has be^ 
represented as a tacit relinquishment of those debts, 
and as a wicked contrivance to screen puUic defaul- 
ters. The newspapers have teemed with the most 
inflamm^ory railings on this head; yet there is nor 
thing clearer than that the suggestion is entirely 
void of foundation, the offspring of extreme igno- 
rance or extreme dishonesty. In addition to the re- 
marks I have made upon the subject in another place, 
I shall only observe, that as it is a plain dictate of 

FED*— vox- II* 2 Q 



ouiitfMf flCMe, «o;it is abo an cBtablitliod doenteeof 

polirical law, that ^ iS^tfTe^ twither lose M^ ^ tMr 

« righti^ mr are dhckarged from uiug of their otSga* 

tioHs, by a change in tkefifrm ef theif civiigwerm 

The Iftst cbjectioo of anj eonseqniooe, at proaeal 
feeolleoled, turns upcm the ftrCicle of ^rpemei U it 
were even true, that tha adoption of thb ifitafo&iA 
gioverameiit would occasion a comideiable imxtem 
of expense, it would be an objeetion that ought Uk 
have no weight against the plan. The great bulk of 
the citizens of Amerioa, are with renon cc»mneed 
tlytt anion is the bms of their politick happinesa» 
Men of sense of all parties now, with few ezoegp^ 
fiom, agree that it cannot be pieserred under tte 
Resent system^ nor without ladioal allentik»is; thal^ 
new and ext^Lsive powers cmght to be granted ta the. 
aational bead,and thatthese lequire a diffennt orgait^ 
ization of the federal government ; a sii^e body b^ 
ii^ an unsafe depository of sueh ample authorities. Itt 
conceding all this, the question of expeiMe is givtt 
up ; for it is impossible, with any degree of safety^ to 
Banow^ the foundation upon which the systeifl is to 
sftand. The two Iminchas of the legistauore aie, in 
the &8t instance, to ccmsist of onlj aix^fiv^ pai» 
aoDs; the same number of which comgress, undiir 
the existing confederation, may be eomposed. It in 
true, that tUs number is intended to be iocnaasedf 
but tMs is to Iceeppaee with the prosicK of the po* 
pulatlcm and lesOttioea of the oountry^ II is evi« 
dent, that a less number would, evad in the fiiat iit* 
staiK^, have been unsafe ^ and that a oonlaauanee.ol 
the present number would, in a moie.advanoedstsge 

* Vide Rutherford's Inttitutes, toI. S. book 11. ehsp. z. sect sh. atfA 
ar.— Tide ilfo Gr«tiu% took IK dkip. ix. fl6«t "H^. iaAis. 
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•f popnktioiH be a reiy iiuidequate lefiesenlJitiDa 
of tlie people* 

Wh^ice is the dreaded augm^itatiiHi of expeose 
to^ip^g? One source indicated, is the iDultiplica- 
tion of offices under the new government. Let ut 
•niBiine this a little. 

It is evident that the principal dc^rtraents of the 
a&BinBdrallon under the present govenuaent, are 
the saioe which will be required under the new« 
There are now a secretary at war, a secretary foe 
ioveignaSurs, a secretary for domestic afiairs, a board 
of treasury ccmsistiag of three persons, a tr^iiauier» 
aaiistaiits^ clerks, kc. These offices are indispensa* 
tie imder any system, and will suffice under the 
Bew, as weU as the old. As to ambassadors, and 
Odier Bunisters and agents in foreign countries, the 
pioposed constitution can make no other difference» 
than to render their characters, where they reside 
mare re^MSCtable, and their services more usefoL 
As to persons to be employed in the collection of 
Ae levenues, it is unquestionably true, that these 
will foxm a very considerable addition to the num* 
hex of federal officers ; but it will not follow, that 
this will occasion an increase of public expense. It 
will be in most cases nothing more than an ex* 
ohange of state for naticMial officers. In the coUec* 
tioa of all cUities, ibr instance, the persons employ* 
ed will be wholly of the latter description. The 
states individually, will stand in no need of any 
for this puipose. What diiferenoe can it make in, 
point of expense, to pay officers of the customs af^ 
pointed by the state, or by the United States ? 

.Where then are we to a^ for those additional aiti<r 
^es of expense, which are to swell the account to 
t)ie enormou^tiij^ that has been represented ? Th« 
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cMef item which oceurs to me, respects the support 
of the judges of the United States. I do not add 
the president, because there is now a presMent of 
congress, whose expenses may not be far, if any^ 
thing, short of those which will be iilcuned on ao« 
count of the president of the United States. The^ 
support of the judges will clearly be an extra ex- 
pense, but to what extent will depend on the pat^ 
ticular plan which may be adopted in regard to thfii 
matter. But upon no reasonable plan can it amount 
to a sum which will be an object of material come* . 
quence. 

Let us now see what there is to coonteibalaBOi^ 
aiiy extra expense that may attend the establisihmeiit 
of the proposed government. The first thing whiclr 
presents itself is, that a great part of the business 
th^t now keeps congress sitting through the yeflv^ 
will be transacted by the president Even the ma- 
nagement of foreign negociations will naturally d^ 
vol ve' upon him, according to general principles coih 
certed with the senate, and subject to Aeir final 
concurrence. Hence it is evident, that a portion of 
the year will suffice for the session of both the se* 
naf e and the house of representatives : we may sup 
pose about a fourth for the latter, and a third, or per- 
haps half^ for the former. The extra business of 
treaties and appointments may give this extra oocu^ 
pation to the senate. From this circumstance we 
may infer, that until the house of represaitativeSi 
^hall be increased greatly beyond its present wM^ 
ber, there will be a considerable saving of expense 
from the difi*erence between the constant session of 
the present, and the temporary session of iOie firtnie 
congress.* ' - tj 

But theie is another circumstance, of great im- 
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porliQpe in the view of economy. Tbe buaineas of 
the United States has hitherto occupied the state lo- 
gislatmes, as well as congress. The latter has made< 
lequisiticHis which the former have had to provide 
£or. It has thence happened, that the sessions of 
the state l^islatures have been protracted greatly 
beyond what was necessary for the execution of the 
mere local business. More than h^If their time lias 
been frequently employed in matters which related 
to the United States. Now tlie members who com- 
pose the legislatures of the several states amount to 
two thousand and upwards; which number has 
hitherto performed what, under the new system, will 
be done in the first instance by sixty-five persons, 
uid probably at no future period by above a fourth 
or a fifth of that number. The congress under the 
jiioposed government will do all the business of thq 
United States themselves, without the intervention 
of the state leipslatures, who thenceforth willjiave 
only to attend to the afiairs of their particular states,. 
and will not have to sit in any proportion as long as 
they have heretofore done. This difference, in the 
time of the sessions of the state legislatures, will be 
clear gain, and will alone form an article of saving, 
which may be regarded as an equivalent for any ad- 
sUtional objects of expense that may be occasioned ^ 
by the adoption of the new system. 

The result from these observations is, that the 
pouices of additional exp^ise from the establish- 
noent of the proposed couailtutionp aie much fewer 
than may have been imagiued ; that they are coun- 
tecbalanced by considerable objects of saving ; and 
that, whUe it is questio|iablc ou which side the scale 
will preponderate, it is certain that a govemineDt 
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CONCLUSION. 

According to the fomial dlvisloo of the sobjeet 
of these papers, announced in my first number, there 
irould appear still to remain for discussi^m two 
points—^* the analogy of the proposed government 
f< to your own state constitution,** and ^ fhe addt> 
<< tional security which its adoption will afford io 
<• republican government, to liberty, and to pro* 
« perty.** But these heads have been so fully an*' 
dpated, and so completely exhausted in the piogr^M 
of the work, that it would now scarcely be posribM 
to do any thing more than repeat, in a more dilKied 
form, what has been already said ; which ^Skb ad- 
vanced stage of the question, and the time ftlready 
spent upon it, conspire to forbid. 

It is remarkable, that the resemblance of the plin 
of the convention to the aet wMeh ergaittzes the 
government of this state, holds, not less with tsgesA 
to many of the supposed defects, than to tfl^ i^ 
excellences of the former. Among the pretenddtt 
defects, are the re-eligibility of the exeoutivfe; th» 
want of a council ; the omission of a formal bill rf ' 
lights ; the omission of a provision respecticfi||* th^R^ 
Im^ of the press : these, and several otkc^ iHddi 



TRB SlUMOtALSn^ Ml 

lMi«flMtiMl«dl& die wttas<»f <mr inq^^ m»m 
much cliargeable on the existing eonstitiiftiottof this 
state, BM an thetme pmposed fi>r the Uaioli : attd a 
Hian nuBt hare slender pietensioos to coomteiSK^'t 
who can ml at the latter lor kipeifeetiom which 
he finds bo difficulty in excusing in the fiirmer. 
«— Ncm: indeed can these be a bett^ 'pKx^ of ihm 
insincerity and affectation of ac^e of the zealous 
adversaries of the plan of the convention, who pro- 
less to be devoted admkeis of the government of 
this state, than the fury with which they hav€ at- 
tacked that plan, (on matters in regard t6 wluch out 
own constitutioo b equally, or p^ha^ 10009 v^^ 
mUe. 

The Additidial secoritiefl to lepubUcan govemr 
m^t* to liberty, and to property, to be d^riv^d fix^ 
ibe adoption c^ the plan, consist chiefty in the re- 
stfitint^ wMch the preservation of the nflaoii wiU 
ioipose upon looal factions aiul inaurrectioQs, and 
npcm the ambition of powerful Individuals in siQi^ 
stato, who might acquire credit and influence 
enough, from leaders ai^ favourites^ to become the 
despots of the people ; in the dimiuution of tibe ^ijgi^ 
pottunitjes to foreign intrigue, which the diwolutioQ 
ol the confederacy would invite and facilitate; ill 
tl^ prevention of extensive mititary e8tabUshm6ii^t8» 
which could not fidl to grow out of wars betw^^en 
the stalas in a disunited situation ; in the expieif 
guarantee of a ie|>ublican form of govemcdwt to 
ea^h ; ii| the absolute and univeml exclusiou of 
titles of nobility ; ^n^ in the precautions ag9imt 
the repetition of those practices on the part of the 
fl^te governments, which have undemuned the 
loimd^tiom of property ^nd credit ; ]Mve plwted 
mmtmk di^bmt ki the hiieast^ of all ohisses oi dtl- 
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xeiift; and l^ve oocasionod an almost umveoal jpm^ 
ttationof moials. 

Thus have I, fellow-citizeiis, executed the task I 
had assigned to myself ; with what success your con- 
duct must determine. I trust, at least, you will ad- 
mit, that I have not failed in the assurance! gave 
you respecting the spirit with whioli my endeavours 
should be conducted. I have addressed myself pure- 
ly to your judgments, and h^ve studiously avoided 
those asperities which are too apt to disgrace political 
disputarits of all parties, and which liave been not sl 
little provoked by the language and conduct of the 
opponents of the constitution. . The charge of a con- 
spiracy against the liberties of the people, \7hich has 
been indiscriminately brought against the adv^ocates 
of the plan, has something in it too wanfoii and too 
malignant not to excite the indignation of every man 
who feels in his own bosom a lefutaiion of the ca- 
lumny. The perpetual changes which have been 
rung upon the wealthy, the well-born, and the great, 
are such as to inspire the disgust of all sensible men. 
And the unwarrantable concealments and misrepre- 
sentations, which have been in various ways practis* 
ed to keep the truth from the public eye, are of a 
nattire to demand the reprobation of all honest men. 
It is possible that these circumstances may have oc- 
casionally betrayed me into intemperances of expres- 
sion which I didnot intend : It is certain that I have 
friequently felt a struggle between sensibility and mo- 
deration ; and if the former has in some instances pre- 
vailM, it must be my excuse, that it has been neither 
often toor much. 

Let us now pause, and ask ourselves whether* in 
the course of these papers, the proposed cx)nstitutiou 
has not been satisfactorily vindicated from the aspet- 



.^qjis thrown upcm \t ; and i^het^er it 1^ ij^t I^^fP 
.ahowp Ip be worthy of ^h^ pt^^ljc ajgQcoha^V>i^ i^fi 
;a^eoessa9y ^ ^e public^ safqty smd lorpsperity. i^v^qr 
^niau is jbtouud tq foswer t^^e gt^^fipgs to Iiiia3^9 
according to the ^sf pf hj^ ooi:»ciei}ce a4d ijnfl^- 
W^djng, and t9 ^Qt agreeably to the genu^e and ipt- 
ber dicUtes of hi^ judgmef^t. TM9 is a d^ty ffppEi 
.w))^ch )iQ(hiqg p^n giye |ijm ^ d^pen^atipq. It i^ 
ffpe that ]b€f iJ.paJM ugoi), gayi cppstrwpd lor ftU 
$he pbUg^tiqns tl^at fpnq^ t^e l^ndf of spciefy,. to. dk- 
ch^e rfpperely and hfHifjptly. ISfQ .p§rti^l moUvfb 
po pffi^^t|qpl^- jintq^t, |ao ^rid^ of ppi||kM), pp t^ijopo- 
^^y.p^88iopprfirej^dicp, y^rill justify to hifn^plf, tp 
Jt)is ppuntry,,^ his posfefity, an fpipippi^ e|^ipu gf 
t^e part he is to act. Jjdt h^o) bevY^re pf aQ pbetiq^itf 
aidherence to party : J^et him rdlepti that the pjijept 
]lpo^,ifhic]^^e is to decide is i|ot j| pf^t}pi|Ijr ifitei-est 
pf tjip cppjsjiuitji jjgt the yWy ex^e^cg of tji^ n^ 
^ouj Afyl le\ ]iij]| regi^ember, th§^ % fi^utjority ff 

A»wc^ Jm§ f^m^y mm ^ ^motUm to the piw 
whiph h^ m tQ approye pj rsjept, 

J #hall potjJip^ml^e, thiN; J feel «b entire 53ftPlV 
^gnae in ihe aisun^ni? yrU^h reqpwipnd th^ poi^ 
I)Qs^d system, to your AdoptiDO ; .and Ihat I an unar 
hki to dis^rn aiyr jreftlioree in thpa? by w^eh it ha; 
Iisen 9ap9iled. l.^am peK»i^9i> tbit it ia the brat 
irhidi 4WI politii^l 4Uu^tUH)» babitiv dnd gyiiuafif 
3fiil,0dmiUiand aupengr ;tQ mhj the reroJutjon has 

ilEp4w^*> ^. . ^ , . . 1; 

^ {^(^Qe$«iQ|iA A(i ibd gictpf th^ (ridnda.0f Ahe plant 
that it has not a claim to absoJutes^iijQQtfQiii hai^ 
#fM|l^d matter, i^ j|o ApiiU iritniiph ta ita^ififfiies. 
^hff^ 399... they^ /iboi^di ate. J9d«pft an ; ia^tfit^ 
ikins ? Wj»y (i^. an»ei^ It, end msik^ ii s^ect Ji^ 
fore It is ijpqjBvn^c^abl^^establJshe^ This^i||^^y.^btf&_^I^V^i- 
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Ble, htit it is plausible only. In tiie €f«( plterl'lA- 
{BBif, that the extent of these coiic^icms liai be€ii 
gffestly exaggentei. Tbey bate Men stated te 
'ttnoonting to an admission, that thejdan isiadioalty 
defective ; and that* without matetfar altemidokft^ 
tie rig^hts and the interests of l!he eomtfufttity eai^ 
ttot be safdy confided to it. This, as'&r as I htfle 
4inderstbod the meaning of those whomate^d^st^cm- 
«essJ6ns, is an entire pervemion of Hbtii sense; No 
advocate of the measure can be found; Vho^lriH lAt 
declare as his sentiment, that the system, thodgh4t 
may not be' perfect in every jAirt, is^ iqpon the wSol^, 
a good one ; is the best that the present viewis'ttiad 
eiieumstances of the countiy will permit; aod^ 
floch an one as promises evety species of- secnity 
which a reasonaMe people can desire. ^ 

I anwser in the next pbce, that I shocdd esteenidt 
<he extreme of impmdenceto prolong the prectt^bUs 
atate of our national afikfis, and to expdse tlM unite 
to the jeopardy of successive expeiiments, 'fn tibe 
chimerical pursuit of a perfect plan. I never eapdd 
/to see a perfect work from imperfect nan: Tie'te- 
ault of the deliberatiotts of all coUective bodies, must 
seaessarily be a eompoood as well of tte enai% mod 
pf^dices,a8of the good se&iea&d wiaebmicrftfee 
individuals of whom they are composed* Tlie com- 
p«ct8 wliidh £ire to coilnaoe tMrteen distiiifil stales 
in a common bond of canity and onioiiy nmsl «iil|e- 
^essarily be a compvcmite of as many iHsitoitir^ 
taMts md im^HnaiioBB. Bmt emk»pnbiotimi*^ipAaf; 
Ikm MRdi matetiab? 

The xeasons aiiiiBad in mi^-«xDfllleBi.iUltl«^pMi' 
phlet lately published in this city, ^ unanswea^ably 
show the utter' improl^bility of "assemlHing a new 

« EntiOed ^ Am addran to the peopleoftlM fUte of Netr^rork." 



.fvonnUe loa bappy issuer a$ &oBe iawhtoh tlieJufe 
:90oiticeelioii aiet,4eUbeiftied, and Gqiiioliictie(L.< I will 
ylKxfeflveat tliie argwients.tbefe u^ad, as I jppMsiuiie 
.^^^'^pfodttclioB. itself has bad an em^eimva.oli^iila- 
.^tii9!iw liiiaoertaial^'w^ wiH9tb tfaepeiijb^iolrer^^ 
ffMmi4Lt»hi^ eott<|ti|r. ^ Thare k ]K>wejmi.oiie^piM^ 
i^J%lit4liifdufiibitbe 8«bjeict of aiMQ(MEi^a» ^|U no 
o9iaioa4o beciMsidesed ; aod in.ifbicblt.baa. x^ j^ 
^ teeaik^xUbileAH I c^oRpt d^v;^ ^ oQiiclH^py .witbr 
^(MttetttaloBg a surF^.^ it in ttoa aapact, r» 

,* ' Itnan^eim.lo me niscfptible o{ o^^qU^tfs daiM|Q- 
rt/Mdoaf tbat it will be far more ^a9Jr.tQ,pbl|lili•sl|)>- 
>;Mq1ia)t•AaOv preyioiia aflieodoi^nAa . to tia^jQomAHh' 
ytiw.r TlieiaQf]^ataa alteration, is made ia.tb(ej^ 
aentplan, it beoomesyitotbe puippse.of adc^^ionva 
iMw.oAe^ piod flSLiit oiKieiipQ a new defiuiiioa ^ eacb 
eJHfite*^^. To its coflpflfte establiabmept , t)uKMigbe«it 
r4he>u9ion> it wiUrtbi^^ft»e reqijore tbe. wr^vuam^ 
-of tbiitaeiiiSlalfs* 5 Ii; on tbacwtraiy, tbe co^sUiijar 
t-^ii^sfaouU once be ratified by all tbe states as >it 
:^tandB, all8»tiM»i»in i% may at ai»jr tin^.be ofl^t^d 
tebjr am atalet# * In thb view alone tbe QbmHse3 n^ 
lim tbixtaeniiD idne/f^ in labour ^ subsequent ameq^* 
mtmtBnOim Aafi oljtbe toisiginAl adoption j9£^a ,^ 
"tfce ig^stemx -,"•»,. » 

^v Tfatsris^not aU^: EreqrjcmiatitittiMi.for.tbe Uni^ 
^*(katea-i'mQat:;iiieFitaUy;rcxMMistia£. a ga^mkN^uif^yv^i 
-j^pMwtimAtm iojsdiiQb.lbirlten'liittitq^ndeat At»l^ii^ 
S'lo^aiecsDdS4)dMt«d:iJiiiJbek lalereatsiot Qp ta| s#it o f 
inlserest. We may of.c<miBe ^eiyeot.iP.aiiit m^y 
jpdMytiofitaiM^dJngsdmi femi^tQIii veiy 

* It may rather be said tbn, for though tw o-tfiifds maj set onlbtft 
ihe measure, tJv^.-fovtKaVauat ratify. ^ < ^ 
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paiBfi. JMaay of tfaose wko fOTm the flMgdtl^tm 
Qsa^ocMoa/nH^iwecnBtotlieBiiiioii^ tLSOomA, 

At w^ftrkf >ta a thM. Hente Uie iMefeaai^ bf 
VMikBng OMl aniiDg^ alH the psatiaevtM wimk 
meto conpose (lie irfaote» in svc^ a iTiiiiw, m t6 
ittMy^aMtiieipartlai'ioaeocPiaptet; anitefebeidaa 
n timiieBBe muH^HiMfiOQ of 'diffioidMeB and oasoal- 
ihB in obiaMog the oolleotim aiseBt te « Aiftl fta#. 
The dq^iee of that mtillipHoKtiDii iswt evi|teii% 
bein a tatio to tlte ttiudber of patticMbos and ^the 
WEUkAcBt ot partitt* 

. Bcttevay ttMidflieBt td the t&taflMutkmtil opoe 
eK ahifa hed, would be a tiBgVd pvopoeiticm, aad 
ayght be bioosht f^wafd sii^. Tbeie wobUL 
-Oen be noMoenrity fiov fianagQiileiit or eonq^nioinai 
in fehiticii to any other peiiu ; i^giviilg dOi taidafi^ 
The wUl of the teqolsiie nanber, would itf xmcSb 
brii^ the matter to a d^oinra iMie* Aad okmiie* 
quently whenever nine*, or mrtftef tern Maieay were 
imited in the desiteof a particaiar aatendliiflni, that 
auMiidlMnt muBt infkillUy {ttevaiL TheK oan^- 
tkefeftae^ be no eompaiiaoR between ^ludlitftof 
affettuigan amendiaent, and that of ^^utaMBuhhig in 
thd first instance, a cooij^ete oonstitution. 

In opposition to tte probaUlity of sabi^^tent 
amenimeilts^ it has been niged» that the panons da- 
legated to thoadlitini>tfa<apn of theantiQiya gpNov 
ment, wffl always bedlaineltiiadto^rieldi9 anyijpoi^ 
Hen of Ite authori^ af which, ttey were <^ioe#cM(- 
Messed* F<nr my own patft, I aahB0w4ec^^a theniiijli 
conviotioin that any amendments. which flattytopon 

* See note iA the preceding pftg«. 



kxm^aKkan, he t]M>ugirt weM^ imHi^^$^ 
pHcaMe ta the organizatioii of the ^gOTenUDeat, mH 
^<di«^«iM4tf its fomeai rairf-oD tlRnca6iMlttl»^ 

. hUt^* I also tb&ik there ds Utile iorce -m 4t «ii 
ifiMAter tfcttiUEOU f1i#iMnuic4itteii%n0f}gdf«» 
^ VHiWBicir soTAorKS) indepenclent'Cff oolcofaikiar 
tfpdn air MdiMry liQgrae tof^ paMic npiiilraMd dtto^ 
gMt]r9li^lI)fti^ optoioB, eoonutttji mpo m ^aEL ll m 
BMfeMl rttl#i6,1be^»er«i% of a ^piiit joif adooB»»- 
dation to the reasonable expectations of tlieir con* 
tffltnenlis. B«t thef^ te jM a IhrtSier <eoniiierati6ny 
^Wdh proveis beyond the possifoflity of tioiibt^ that 
tb^ Mbservai^km is ftitil^. It is lliiB,?tkat ibe mtkNial 
TideirS) Whenefv^er nine states ccmcur, wiH ha^e do op^ 
flto upon £be subject. Sy tbe fifth article of . tin 
1^jtl^4imgt€!fy irill be^/^, '^ on tisez-aiiplio** 
^<^tic«i of the le^atttfes of two^thirds of tlie^statesv 
^ (^i^iidi at present lanoimt to nine,) to cdl a don^ 
^* vtotion fbr proposing amefidnumts, which shdU be 
^ ijSHd to all iritertts and purposes, as part of the 
^'ednsttttttton, whai ratified by Hife legislatuiet of 
^ fbree^durths of tJie states, or by oouv«ntioBs &i 
<* three-fourtfcs thereof.** The woids of this artl^ 
dfe 'ate per^ptoiy. The congress <« 6A«// imH a 
^cmverition.** Nbfbltig in this particular is left to 
^scr6fldn. ^f consequence all the deotaoaattloii 
aboift th^disiiitlicwtion t^a^dhange, vanislm 1b 'air. 
!K6r,lN>wei^'dffieult ifniay be mipimed to unite 
two^fUfaOs, elr thi^e^MitiiB df the state legiBdatinmi 
fn-lttEHMInieitfs ifhidi may attect local intttestt, nan 
Hm^'h^^lfLj rocHH^^apprehe&d-any sucbtdifflBnl^ 
!hi aifliieik «ti pdinls ifUiArtDie int^iy riektixre to 
the general liberty or security of the people. We 
niay-sai(% fely xm the 4isposition of the stateid^s- 
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%ktariti9j tf6tt bartim against tiie < 
fSSe liational aothcvity. 

^ If t3ie foregoing argmnent be a fUlaojrt ' 
%^ dtat I am aqrself tieceired''by it ; t^iUiai^iM 09^ 
anoDception, one of those rare intlanoef ia wiikdlm 
^Hticar truth can be biov^t to the test of nMJui- 
lOatical demomttaticm. ThMe who scpe the aaftter 
in the' same l^ht, however zeahius^thef aaf^be fin: 
amendtnents, must agree in the propriety - of. a pie- 
▼imis adoption, as the - most direct* road to* th^ di- 
rect. ■ 

* The zeal for attempts to amend,' prior to^the f»- 
tablishinmt of the ^eonstitution, must abatetin^evvqr 
inan; who is rewly to accede, to the trutii.of ^tlie fol- 
lowing observadoDS of a writer, equally solid aaAte- 
genibus r ^ To baknee a large state or sodetyi- (says 
« he,) whether monarchioal or repubUcaa, oR^gena- 
^ ral laws, is a work of so greirt dMculty,4ll6ft'db 
*^ hxMskk geiuus, however comprehensive, is able hj 
^ the mere dint of reason and reflection, to effect 
<< it. > The judgments of many must unite in the 
<< work : experience must guide their labour ; time 
*< must bring it to perfection: and the eeexjito of 
^inconveniences must correct the mistakes which 
<< they inevitably fall into, in their &st trials and ex- 
<« periments'i^." These judicious reflections contain 
a l^scm of moderation to all the sincere loveis of 
the union, and ought to put them upon their guard 
against hazarding anarchy, civil war, a perpetual 
alienation of the states from each other, and perhaps 
the military despoti^n of a victorious d^aiagogiA, 
in the pursuit of what they are not likely to obtain, 
but from Tins and EXPsauifCE. It may be ia^me a 

* * BmitB^t Ktmfh vol. I. page ISl^Tlto rise of >rtntia<iiicaiet 
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AefMfeof 96dit&bal |nrtitu(la» but I aobMxidadge.tliift 
I cannot entertain an equal tnmfiiUUty M^th ihofj^ 
vho affect to tjoeait the dang^s of a.kmger contpnu- 
incein our present situation as im^^^inaiy; A k^t 
«ioy witltf>ut a hational govbkkmekt, is^ an awijoj 
speotecle. The estabiishment of a cqfistittiticm>, in 
time <tf profound peace, by the vohuxtaqf cpnaei^ 
d a whofe people, is a PAoniaT, to the completion 
of which I lo^k forward with trembling an^ielgr^ 
Ik so arduous an enta^pri^se, I can leconcUe it to op 
rules of prudence to let go the hold we now hay^ 
vpoQserenout of thethirteen states^ and after ha^g 
{HMoed over so consideiable a part of the groun4> to 
le^xHDnience the oourae. I dread the more the coa- 
aagucaees of new attempts, because I xvow ibfit 
jfQwzBTVJt jirmvipuALs, in this and in other states* 
tie enemiies to a genecal mtikmal goyeinment ij| 
treqr poosible shape. 
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As attempts aie making, very dangerous to the 
peace, and it is to be feared, not very friendly to the 
constitution of the United States, it becomes the 
duty of those who wish well to both, to ^ideavour 
to prevent their success. 

The objections which hare been raised against 
the proclamation oi neutrality, lately issued by the 
JPresident, have been tlrged in a spirit of acrimony 
and invective, which demonstrates that more was te 
view than merely a free discussion of an important 
public measure. They exhibit evident indication 
of a design to weaken the confiitenoe of the people 
in the author of the measure, in order to remove or 
lessen a powerfril obstacle to the success of an cfpgo^ 
aition to the government, which, however it majf 
change its form according to circumstances, seems 
still to be persisted in with umemittin^ indnstry. 

This reflection adds to the motives connected witli 
the measure itself, to recommend endeavours, by 
prop^ explanations, to place it in a just light. Such 
explanations at least cannot but be satisfactory to 
those who may not themselves have leisure or op- 
portunity for jpursuing an investigation of the auV 
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ject, and who may wbh to perceirB that the poMfy 

of the govamment to not iaoQiisasleiit with its oUi* 

falioBB or i& hcmour. 

The objections in question fell under &m heads : 

1. That the prochmiation wt^ without authority. 

S. That it was ccmtmry to our treaties with France. 

3. That it was contrary to the gratitude which is 
due from thto to that country, for the saccoura af- 
forded to us in our own revolution. 

4. That it was cHit of time, and uni^cessary • 

In oidar to ju^;e of the solidity pi the first of 
these objections, it is necessaiy to eiamioe n^hatis 
tiie nature mid deaigii of a proclamation of neu- 

It IS to. maA^ ktmwn to the powers at wmr, and tot 
the citizens of the country whose government does 
the act, that such country is in the condition of a 
BSftioD at peaee with the beUigiiifiiit parties, and un* 
der.iio obttgations of treaty to become an associate 
mtke^war with either, and that this being its sitoa- 
tioB, its int(»ition is to obs^ve a ciMxei^ndei^ ccm* 
duct, by performing towards each the duties ci neu* 
Haiify y to worn all persons within the jurisdiction 
ei 4k0J^ eountgrs to abstain from acts that shall oon-^ 
VBvrmie those duties, under the penalties which^the 
laws of tiie land, of which Ute jus geniium h part, 
wiilinflK^. 

This, and no more, is coneeived to be the true tm** 
l^oitfof a {Nfoqiamation of neutrality. 

It does not imply, that the natton whidh ntakes 
tba.Hleclaration) wUl forbear to perform to either of 
the warring pqwers any stipulations in treaties winch 
can he executed, without becoming f^ forty .in the 
war. It therefdre does not imply in our case, that 
the United States will iK>t make tHose distinctions 
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bettrash fiie ptestnt b^Ugeient p^irtrs^ wU^ ai» 
stipiilated in tbe 7th and !i9d aiticles of our lireafy. 
with Frances because they are not Ueompatibksr 
with a state of neutrality : and will in no sfaapei'ta- 
der the United States an au^obUe m party in die 
watw This must be evM^t, when it is coosidefed, 
that evafi to furnish deterrrmrnte^xMOooaxs of ^ps or 
troqssy to a power at war^ in conseguenee di ante* 
cedent treaties Aavmg na partictiiar n^emnceto the ex^ 
idmg fttmrei, is not incomistent wiA neuteaHty : a 
position eqiudly wdU estahlkl^d by thedoctiin^ of 
writ^S) attd the praetioe d nations^. 

But no speend aids, Miceou»Sy ox favoms, faaviog 
selation to war, not positively and precisely stij^dotK 
ed by scune tseaty of the above deacriplion, cant be 
affmodedta mihex P^ity, without a hiseach ofn^i^ 
tiality. 

In staUi^ that the pioclamatioi^ of neutxaUty 
does nc^, imply the non-performance of any st^^Iih 
tioQs of treaties, which are oot of a nature to -make 
the nalidn an associate in the war, it is coneadedt 
that an execution of the clause of guarantee, con* 
Umed in the eleventh article of our treaty of aUiaoce 
with France, would be contrary to the sense and 
spirit of tl^ proclamation ; because it would ensage 
ua w^h our whole foice^ as an auxiliary in the wav^ 
it would be much more than the case of a deiuite 
sueeour, previously ascertaii^d. 

It fcdlows, that the proclamation is virtually a mar 
nifealation c^ the sense of the gov^siment, that tite 
United Stat^ are, under the circumstances of the case, 
not bonmd to execute the clause of guarantee* 

If this be a just view of the force and import of 

* See Vfttel^ Book ni. Oh. 6. See. 101. 
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Ike |ne<lii»iiuiii it will lemafai.laaoet nBcth w ^i ha 
presideat, in issuitis it, acted wMbu : lue ptopsr 
ipheie, or stepped beyofid the txMmb oi hia ooiiiti- 
tutlooel authoritjr and daty. 
: It will »ot beditpiited^ thgt the manegementof tke 
affirite of this countrjr witli foteigB BatioBS» is ooo' 
fided to the govenment of the United StiitQ&i 

It can as Uttle be disputed, that a peocdaototieQ el 
ueiitialitgr, when a natioii is at libeitjr to dedioe m 
avoid a war in which other nations aie ei^ii^ied^ and 
means to do so, isa tmwrfand a proper ■Wisiirfu At 
main object is ta prevent the natimt^s bebtg reipamUie 
fer aeti dome by its dibsensy mthout the privity or eon- 
mmmce4f tiegeoemment^ im (xmtraeeattum of tkeprfn^ 
dpiee of neutrality* ; an object of the giealest moh 
iMiit to a country, whose true interest lies in the 
preserration of peace. 

The inquiry 'then is, what departinent of omr go- 
vernment is the proper one to make a dedaratlon <rf 
neutrattty, when the engagements of the ittdoo per* 
mit, and its interests require that it should be d(ni»? 

A correct mind will discern at once, diat it can be- 
long ndther to the legislate mir judMal depart- 
ment, of course must belong to the executive. 

The legislative department is not the organ of in« 
tevcoume between the United States and fotdgn na- 
lions. It is charged neither with maktf^ xk» ifOeT'' 
preting treaties. It is thevefore not natOfuHy tlMU 
mraiber of the government, whteh is to pvoooiOKie 
the existing condition of the nation, wttiiregiad to 
foreign powers, or to admonish the citizens of- their 
obligations and duties ih consequence; sCttl Itss4s it 

* 866 Vatd, Book ULOii^r.SM. 11^. 
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lOiai^ with wfeiciB^ tbe obsaivattNl^ Htmedb^ 
MgaHoW imd dttties; 

' It is equally obirkra») Hiat tlee act in qneiittoti Is 
foreign to tlie jadidaiy depamaein. TbepioviMe 
^ tint departeieiit^ k to decide Ut^stiiHis in porti- 
cnlar cases. It is iadeed ohai^ped with die interpis- 
tation of tieftties, botit eteicbes tins fimotiea onlj 
wheye eontefiding ptrlies bring before it a specific 
^•Mtiroverqr* It has 'no concern with prononiKslog 
«poti Ae external Apolitical relations of treati^ be- 
tween gunnBiiinient and govemmeait. This perittea 
^ too'pUdn to need being insisted upcm. 

it must then of necessity beloi^ to the exeontire 
department to exetcise the fimction in qaestion,'irhen 
a propercase fbor it occurs. 

It appears to be oonaected with thaf deportttMt 
in various capacities. As the or^m oi intereouoe 
between thenation and foreign nations ; as the tnter- 
;prtfl^ of the national treaties, in those^cases in which 
the judiciary is not competent, that is, between go- 
^remment and government; as the potver^ which is 
charged with the execution of the tours, of wUch 
treaties form a part; as that which is charged wiUi 
the command and disposition of tJie public force. 

This Tiew of the subject is so natural and obidous, 
so analogous to general theory and pfacticci , that 
no doubt can be entertained of its justness, unless to 
:be deduced from particular provisions of the constt- 
4iifeianof the United States. 

IjB^XA see thien, if cause for suah doubt is ;to l|e 
-found thoie* . ' 

The second artsde of the constitution of the Unit* 
-^ States, section first, establishes this general pro- 
position, that «< the EXficVTiT&'-Yowaa diall be vested 
<« in a President of the United States of Americu." 
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. The aame article, ina succeeding 8eetioii» proceeds 
to detioeate particular cases of exmutive pow^. It 
•dcrolareAy/unong ctUer tlungs, that the pf^ident shall 
be commander Xa ohief of tbe«rmy apd mvy of the 
Uui^ed States, and of the militia of the several states, 
wtoi called into the aotual service, of the United 
)5tatepi; that he^shaU have power, hj and with thp 
advice and consent of the senate, to make treatiss^ 
that it shall be his duty to seceive ambassfi^GHPi imd 
other public ministers, aud to take carets th€ Imfi^ 
(te faithfully executed. 

It would not consist with the rules of sosimd coif 
atraction, to ccmsider this enumeration cf particular 
authorities, as derogating from the more compreheo- 
sive grant in the general clause, farther than as U 
nmj be coupled with express restrictions lor liauta»- 
tions ; as in r^ard to the co-operation of die senate 
. in the appointment of officeis, and the maJdog oi 
treaties^ which are plainly qualifications oS the gane- 
xal executive powers of appointing officers and mak- 
ing treaties. The difficulty of a complete ^lumeni- 
tion^of all the cases of executive a|itluvity» woul4 
naturally dictate the use of general terms, and would 
xender it improbable, that a specification of certain 
pai^ulars was designed as a substitute for those 
terms, when imteoedently used. The different mode 
of ejqpacession eny^loyed in the omstitution, in legas^ 
to the two powers, the legislative and the executivie» 
serves to confirm this inference. In the article whieh 
fives, the legislative powers of the g^vemmm%, the 
expressions are, *^ All legislative powers h^pein giani* 
!< ^ed shall be vested in a Congress of the United 
<^ States.'' In that which grants the executive pon^ 
er, the expressions aie, ^^ The executive power shall 
(( be vested in a Ihresidwtof the United States." 
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The eiiumeratk>n ought therefore to be consider^ 
ed, as intended merely to specify the principal arti* 
cles impKed in the definition of executive power ; 
leaving the rest to flow bom the general grant of 
that power, interpreted in conformity with other 
parts of the constitution, and with the principles of 
free government. 

The general doctrine of our constitution then is, 
tiiat the executive power of the nation is vested in 
the president; subject only to the exceptions and 
fualificationsi which are expressed in the instrument. 

Two of these have been already noticed : the par- 
ticipfation of the seoate in the appointment of officers, 
and in the making of treaties. A third remains to 
be mentitmed ; the right of the legislature *^ to de- 
•* Clare war, and grant letters of marque and re- 
^ prisal.*' 

With these exceptions, the executive poioer of the 
United States is completely lodged in the president. 
This mode of construing the constitution, has indeed 
been recognized by congress in formal acts, upon 
full consideration and debate: of which the powet 
of removal from office, is an,important instance. It 
will follow, that if a proclamation of neutrality is 
merely an executive act, as it is believed has been 
shown, the step which has been taken by the pre- 
sident is liable to no just exception on the score of 
authority. 

It may be said, that this inference would be just 
if the power of declaring war had not been vested 
in the legislature, but that this power naturally in- 
cludes the right of judgii^, whether the nation is ox 
is not under obligations to make war. 

The answer is, that however true this position 
may be, it will not foUow^ that the execativQ v^ ia 

/JED.— T ox. n- 3 T 
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any case excluded from a similar right of judgment, in 
the execution of its own functions. 

If on the one hand the legislature have a right to 
declare war, it is, on the other, the duty of the exe« 
cutive to preserve peace, till the declaration U 
made ; and in fulfilling this duty, it must necessarily 
possess a right of judging what is the nature of the 
obligations which the treaties of the country impose 
on the government : and when it has concluded that 
there is nothing in them inconsistent with neutolity, 
it becomes both its province and its duty to eahrce 
the laws incident to that state of the nation. The 
executive is charged with the execution of all laws^ 
the law of nations, as well as the municipal law, by 
which the former are recognized and adopted. It 
is consequently bound, by executing faithfully the 
laws of neutrality, when the country is in a neutral 
position, to avoid giving cause of war to foreign 
powers. 

This is the direct end of the proclamation of neu- 
trality. It declares to the United States their situa- 
tion with regard to the cont^iding parties, and makes 
known to the community, that the laws incident to 
that state will be enforced. In doing this, it con- 
forms to an established usage of nations, the opera* 
tion of which, as before remarked, is to obviate, a 
responsibility on the part of the whole society, for 
secret and unknown violations of the rights of any 
of the warring powers by its citizens. 

Those who object to the proclamation will readily 
admit, that it is the right and duty of the executive 
to interpret those articles of our treaties which give 
to France particular privileges, in order to the en- 
forcement of them : But the necessary consequence 
of this is, that the executive mu»t judge what 9xe 
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llieir proper limits ;wbat righta are given to otter 
nations, by out contracts with them ; what rights tlie 
law of nature and nations gives and our treaties per- 
mit, in respect to those countries with which we have 
none ; in fine, what are the* reciprocal rights and ob- 
ligations of the United States, and of all, and each, 
<tf the powers at war. 

The right of the executive to receive ambassadors 
and other public ministers, may serve to illustrate the 
relative duties of the executive and legislative de- 
partments. This right includes that of judging, iti 
the case of a revolution of goveiinnent in a foreign 
country, whether the new rulers are competent or- 
gans of the national will, and ought to be recognized 
ot not ; which, where a treaty antecedently exists 
between the United States and such nation, involves 
the power of continuing or suspending its operation. 
For until the new government is acknoioledgedi the 
treaties between the nations, so faf at least as regards 
public rights, are of course suspended. 

This power of determining virtually upon the 
operation of national treaties, as a consequence of' 
the power to receive public nairiisters, is an inipop- 
tant instance of the right of the executive, to decide 
upon the obligations of the country with regard to 
foreign nadons. To apply it to the case of Fiiancia, 
if there had been-a treaty of alliance offence and de- 
fensive between the United States and that cdimtry, 
the unqualified acknowledgment of the new govern^ 
ment would have put the United States in a condi^ 
tion, to become an associate in ihe war with France, 
and would have laid the legislature under an obKga* 
tion if required, and there was otherwise no valid 
excuse, of exercising its power of declaring war. 
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Tfab serretf as an example of the tightcttbe^ Exe- 
cutive in certain cases, to determine the Conditic»i of 
*the nation, though it may, in its consequences, affect 
the exercise of the power of the legislature to declare 
war. Nevertheless, the executive cannot thereby 
control the exercise of that power. The I^^lature 
is still free to perform its duties, according to its own 
sense of them ; though the executive in the exercise 
of its constitutional powers, may establish an ante- 
cedent state of things, which ought to weigh in the 
legislative decisions. 

The division of the executive power in the c<m- 
stitution, creates a concurrent authority in the cases 
to which it relates. 

Hence, in the instance stated, treaties can only be 
made by the president and senate jointly, but their 
activity may be continued or suspemied by the presi- 
dent alone. 

No objection has been made to the president's 
having acknowledged the Republic of France, by 
the reception of its minister, without having con- 
sulted the senate; though that body is ccmnected 
with him in the makina[^ of treaties^ and though the 
eonsequence of his act of reception is to give opera- 
lion to those heretofidre made with that country. 
But he is censured for having declared the United 
States to be HI a state of peace and neutraKty, with 
xegard to the powers at war ; because the right <^ 
ehanging that state, and declaring' war^ bekmgs to 
the legislature. 

It deserves to be remarked, that as the participa- 
tion of the senate in the making of treaties, and the 
power of the legislature to declare war, are excep- 
tions out of the g^ieral ** executive power,'* vested 
in the president; they are to be construed strictly. 
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and oogbt to be extended no farthei^ tliaa is essen- 
tial to their ezecutioiu 

While, therefore, the l^^Iature can alone declare 
war, can alone actually transfer the nation from .a 
state of peace to a state of hostility, it belongs to the 
*< execudve power" to do whatever else the law of 
nations, oo-operating with the treaties of the coun- 
try, enjoin in the intercourse of the United States 
with foreign powers. 

In this distribution of authority, the wisdom of 
our constitution is manifested. It is the province 
and duty of the executive to preserve to the na- 
tion the blessings of peace. The legislature alone 
can interrupt them by placing the nation in a state 
of war. 

But though it has been thought adviseable to vin-^ 
dicate the authority of the executive on this broad 
and comprehensive ground, it was not absolutely ne- 
cessary to do so. That clause of the constitution 
which makes it his duty to «« take care that the laws 
^* be faithfully executed," might alone have beeo 
relied upon, and this simple process of argument 
pursued. 

The president is the constitutional EXECvroa of 
the laws. Our treaties, and the laws of nations, 
lc«m a part of the law of the land. He who la to 
execute the laws, must first judge for himself of 
their meaning. In order to the observance of that 
conduct which the laws of natipns, combined with' 
our treaties, prescribed to this country, in reference 
to the present wox in Europe, it was necessary for 
tho president to judge for himself, whether there 
was aoy thing in our treaties incompatible with an 
adherence to neutrality. Having decided that 
tliere was not, he had a right, and if in his opin« 
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km tbe inteceat of the natkm required it, it wasr h^ 
duty as executor of the laws, to proekim the neu- 
trality of tbe nation, t6 exhort all persons to observe 
it, and to warn them of the penalties which would 
Attaid its non-observance. 

The proclaiiiation has been represented as ^[lacting 
flone new law. This is a view of it entirely erro^ 
iSBoas. It only proclaims a fact with regard to 
the existing state of the nation; informs the citi- 
seas of what the laws previously established re- 
quire of them in that state, and notifies them that 
tiiese laws will be put in execution against the in- 
Iractors of them. 



NUMBER II. 



1 HE second and principal objection - to the procia* 
matkm, namely, that it is inconsistent with the trea^ 
ties between the United States and France, MdU iww 
Ite examined. 

It has been ah^dy shown, that it does not militate 
agaihsl the performance of any of the stipidations in 
fliose treaties, which would not make us an* associate 
cxr i^irty in the war, and especially that it does not 
iittexfeto With the privileges secured to France by 
dte seventeenth and twenty-second articles of the 
treaty of commerce; which; cfxcept the clause of 
guarantee, constitute the most matmal discrimiaa- 
tibns to be found in our treaties in favoux tA that 
ocwmtiy. 

Official documents have likewise appeared in thie 
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public papefSf whicb serve as a comment upon th^ 
sense ot the proclamation in this particuVnr, psoving 
that it was not deemed by tha executive incompati- 
ble with the performance of the stipulation3 iju tho^ 
articlea»and that in practice th^ are intend^l to be 
observed. 

It ha8» however, been admitted, that the declara-r 
turn of neutrality excludes the idea of an execution 
of the clause of guarantee* 

It becomes necessary therefore to examine, whe- 
ther the United States would have a valid justifica- 
tion for not complyipg with it, in case of their beiAg 
called upon for that purpose by France. 

Without knowing how far the reasons which have 
occurred to me may have iniluaaced the pre^ent^ 
there appear to me to exist very good and substan- 
tial grounds for a refusaL 

The alliance between the United States and France, 
is of the defensive kind. In the caption it is deno- 
minated a << txeaty of alliance eventual and defeiv 
" sive.'* In the body, (article the second,) it is called 
a defensive alliance* The words of that article are 
as follow : ^< the essential and direct end of the pre- 
^< sent defensive alliance is to maintain effectually 
** the liberty, sovereignly, and independence, absor 
^* lute and unlimited, of the United States, as well 
<< in matters of government, as of commerce." 

The leading character then of our alliance with 
Fxsatce being defensive, it will follow that the meaor 
iag, obligation, and force, of every stipulation in the 
^'^ty, must be tested by the principles of such an 
alliance; unless in any instance terms have been 
used which clearly and unequivocally denoted ^ difr 
hxent intent. 

The principal question consequently is : What is 
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the nftfare dw^ effect of a defmive idlteaoe? W&en 
does tke cowau fetkris Itkeplaoe^ ia vri^tion to it? 

Reason, the conctrriog opioioBftof writers, aDd thfi 
pitetioe of nations, will all answer: ^ When dither 
<* of the allies is attacked, when war is made mpe^ 
<< Ajm, not when he makes war upon another:^* ia 
other woidsy <* the stipulated a»ist«ice is to Jbe givea 
<< when our ally is engiq;ed in a ddfensi^ei not when 
*< he is engaged in an offensive war.'' This dblt- 
gation to assist (mly in a defensive war, oonstitutes 
the easentkl diffeience between an alUance whicli 
is merely defensive, and one which is both offeosiiBe 
imd defensive. . In the latter case, there is an obli* 
gsfion to co-operate as well wh^i the war, on the 
part of onr ally, is of the latter, as wh^i it is of the 
ioriaer desoription. To affirm, therefore, that the 
United States are bound to assist France in the war 
in which she is at present engaged, will be to con- 
vert our treaty with her into an alliance oflen^ve 
and defensive, contrary to the eipress and reitera- 
ted declaraticMos of the instrument itself. 

This assertion implies, that the war in ^piesdon. 
tb an offensive war on the part of France. 
s And so it undoubtedly is, with r^;anl to all the 
powers with whom she was at war, at the time of. 
issuing the proclamation. 

. No position is better established, than that tho'na^ 
tioQ which first declares, or actually b^fins a war, 
whatever may have been the causes leading t^ kt^ 
b'that which makes an ofltosivo war. Nor is these 
any doubt, that France first declared and began the 
war, agMdst Austria, Prussiai Savoys Holland,^ Eng- 
land^ imd ^in. 

Upon this point there is apt to be some incor-^ 
rectness of ideas. Those who have not examined 
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subjects <tf such a nature^ are led ^ to imagiae thit 
the party wbioh commas 4be Sa^t infary^ «^ giv%s 
tbe fiist provooadsoi, is on the* dSbnsive Ade^ 
though hostilities are actualfy begins by tlio tithei 
party. - ' .- • , -* 

But the cauae or the ocoaafon of thehvmxf and the 
•wm itaelfy ate things entirely disdtict it is the 
oommenceaient ol the war itself irfateh decide the 
question, whether it be offensive (a deionsiTe. AH 
writers on the laws of nations agree in this ddetriae, 
but it is most accurately laid down in the foHowid^ 
«ztraets from Burlamaqui^. 

« Neither are we to believe, (says he,) that i^ 
<< who fixst injures another, begins by that an oflm* 
<* sive war, and that the other who demaniob'tke 
^( satiaCaction for the injury received, is always oil 
*^ the defence. There are a great mady mrjnat 
** acts, which may kindle a war, and whioh^ Ihdww 
<^ ever, are not the war itself; as the ill treatment 
*< of a prince's ambassadors, the plundering of- his 
« subjects,'^ &c. I ! 

If, therefore, we take up arms to cevei^co suoh an . 
unjust act, we commemse an offensive,. bat t a jusl 
war; and the prince who has done the injury^ 
and will not give satisfaction, makes a deiee^mi^ 
but an unjust war. 

We must therefore affirm, in geneial, that the 4irst 
who takes up arms, wheth^ jnstly or unjustly, oam^ 
m^ices an offensive war ; ^uid he who opposes hiiii) 
wheth^ with or without reason, begins a dejfenMw 
war. 

Franoe then being cm the off^aive In tiie presmxt 
fFar, and our alliance with her being defensive oidy, 

t Vot IL Book I¥. Chi9* m. aeo|..4, 5. 
FED. ^TOB, II, 2 XT 



I 



i» WTTERS OF 

it f»noir8,t&at tte ca9Ht federis^ or condition of otif 
guanm^^, cannot take j^ace ; and that the trnited 
States are free to lefose a performance of that gua- 
rantee» if demanded. 

Those who are cfisposed to justify indiscriminately 
eftry thing in the conduct of France, may reply, 
that diottgh the war, in point of form, may be ofien- 
iire on het part, yet in point of principle, it is de« 
fensire; was In each: instance, a mere anticipation of 
attaeks medltatted against her, and was justified by 
previeus Aggressions of the opposite parties. 

It is believed, that it would be a sufficient answer 
tcf tfab obserration to say, that in determinitig the 
iQ^al^and positive obligations of the United States, 
tiilEf diily point of inquiry is, whether the war was in 
JEdot begtm by l^rance^ or by her enemies ; that all 
beyond this is too vague, too liable to dispute, too 
much lAatter of opinion, to be d proper critecion of 
national conduct ; that when a war breaks out be^ 
tween two nations, all others in r^aid to the ^I- 
tivi ri^ts of the parties, and thdr positive dtities 
topwifrds tfaemvare bound to consider it as equally 
just on^both sides; that coraequendy in a defensii^, 
alliance, when war is made upon one of the a)Jl^ 
, itis the duty of the other to fulfil the cotittitions 
stipulated on its^ part, without, inquiry,' whether 
tfce* waris rightfully be^un or not } as, on the otlia: 
hand; ^en war is oontmeticed by one of the alli^ 
ibe oiji^ is ex^wpted fibm the obligation'^ as^st, 
however jiist the' commencement of it may h^^ 
been* ^ ,^ ' 

- HiiS doiitritte is founded upon the utility erf xXSAr 
and oertltin tnies for detenxdfxing the reciptodd dh^ 
ties of nations, in order that as Ifttle as'possibld'itety 
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be left to opinion, and to tlie subteri^^es o£ ^an oirti^ 
lefinini; or unfaithful casuistry. 

Some writers indeed of high authority tfGjnn, that 
it is a tacit condition of every alliance^ tbationoaUj; 
U not bound to assist the other in a war mamffstiy 
ui\just. But this is questioned by other Ji^esp^ctable 
authorities on the ground which has been slja^ed;. 
And though the manifest injustice of the war haa 
been affirmed by some, to be a good cause for not 
executing the formal obligations of a treaty, I have 
no where seen it maintained, that the abstract justice 
of a w^r will oi itself oblige a nation to do what 
its formal obligations do not enjoin : If this, how^ 
ever, were not the true doctrine, an imjpartial examit 
nation would, prove that, with respect to some of the 
powers, France is not blameless in the circumstancea 
which preceded and led to the war ; that if she lo* 
ceiyed, she also gave causes of offence, and that the 
justice of the war, on her side, is in those cases not 
a little problematical. 

There ai)e prudential reascms, which dissuade from 
gaing la|;gely into this examination, urdeas it shall 
be rendered necessary by the future turn ot the dis > 
ctistton, . , 

It will be suffijQient here* to nolice cursorily, the 
following fads: 

France committed an agression upon Holland, im 
declaring ^he navigation of the Scheldt fcee^ani 
acting upon, that declaration; contrary, to treaties. m 
ifvhlch sl^e had cvcpUcitly acknowledged, and. even 
guaranteed, the exclusive right of Holland to .thia 
u$e of that.river.; an^coatra^ alaoto the doctrines 
pf t^e be^t writer, and the. established usages of 
j(^f|ons. in such casef. 

^ She gave a general and very serious eause df 
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akm iM utnlM^e by the deeiee of Hie IfHi df 
November, 179S, whereby the donvention, in the 
lUMM of (keFrench nktion, declare, that Ihey Will 
g«ABt trntefnity aaad assistuibe to ecery peopie who 
wtoh to lecorer their liberty ; and cha^rge the €K«* 
eutive power to send the necessary orders to due ge*' 
DtbralA, ta f»ive afeistanoe to such people^ and to de* 
fstoU those citiaent who hav« been, or who may hb 
rexed for the cause of liberty; which <tecr^1«M- 
oidei^ td be priilted in all langua^ies. 

Tins very extraolditiaty decree amotmted exat^y 
tD^ what Franee herself had most cc^aplahiedof $ an 
iotterference by one nation in the internal govem«> 
mi^nt of another. 

'^h^ a nation has actually come to a resolution 
to throw off a yoke, under which it may havegroam 
ed, and tb^uHert its liberties, it is justifiaUd and'b^ 
riloriods in another, to affovd assistance to the one 
which* has been oppressed, and is in the act of 
liberating itself; but it is not warrantable f(» any 
natito beforehand, to hold out a g^ieral intitation 
to Insurrection and levolution, by promising to assist 
eiimy ^pe#ple who may wish to r«oarer their libierty, 
aQd' to defend those citizens of every ocamtry, who 
haT9 been, or who may be viexed for the came of li- 
berty : still less to commit to the genesis 'of ifil ar« 
slesithe disctetioEtarf power of- judging, ^hen' the 
eitizraa pf a foreign country hate been veted-for 
thecflMBictf liberty by their own g^vemmettt. 

rfterjTatel jusdy observes, as a cojoseqnence of ^he 
libecty' and independence of naftions, «« idiat it d<M3S 
^ not belong to any foreign power, to take cogiii^ 
^^aa&Pf of ibe admipistratioQ of the sovt&r^gu of 
^ranother country, to set himself up* $m a jud^^ 
^ hia>i conduott or to oUige him to alter It^ ** s. 
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'ItlMMl a Mtural tendency to distnib tbertau^pnl. 
Itty.of nations, and to etcite eveiy where fermenti^ 
tiiCm and revolt : It therefore justified neutral poiWr* 
en, who were in a situation to be affected by it, in 
taidng measiures to repress the spirit by whioh il had 
been dictated* 

But the principle of that decree received a au>rc 
pactibcular application to Great-Britain, by some suJU-. 
sequent ciicumstances. 

Among the proo& of this are two answers, which 
were^iven by the preudent of the National Ck)n- 
T^ntion,at a public sitting on the 28th of November^ 
to two different addresses ; one presented by a da^ 
putation from << The Society for Constitutional Inr 
^ formation in London," the other by a deputatiMi 
oi £nglish and Irish citizens at Paris. 

The followii^^ are extracts from these answers : 

" The shades of Penn, of Hambden, and of Syd« 
*• ney, hover over your heads; and the moment, 
** without doubt, approaches, in which the French 
<* will bring congratulations to the National Gcmven- 
** tion of Great-Britain.'' 

(< Natufe and principles draw towards us England, 
*^ Scotland, and Ireland. Let the cries of friendship 
« resound through the two republics.'**-^ Prind- 
^* pli» are waging war against tyranny, which will 
•<- fell under the blows of Philosophy. Rotaltt 
«, in* Europe is either destroyed, or on the point of 
«* perishing, on the ruins of feudality: and the do* 
** ,cfaiiation of rights placed by the side of throne*, 
<^ is a • devouring fire which will consume them— 
« Worthy ju:p9blicans," &c. 

Declarations of this sort, cannot but be idcwed as 
adifectapplicaticmof the principle of the decree to 
Gr^t-Biitain ; and as an open patronage of a revo- 
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liitionJlii that coontiy; a conduct which, proceed- 
ing fcom the head of the body that go vended 
Eiancfe, in the presence and on behalf of that body» 
was. unquestionably an offence and injury to the na- 
tion to which it related. 

The decree of the 15th Novemter, is a further 
cause of offence to all the govemihents of Europe. 
By that decree " the French nation declares, thiat i{ 
" will treat as enemies the people, who, refusing ox 
** renouncing liberty and equality, are desirous of 
" preserving their prince and i^rivileged casts, or 
«* of entering into an accommodation witl^ them," 
&c. This decree was little short of a declaration 
of war against all nations having princes and pri- 
vileged classes. 

The formal and definitive annexion to France x^f 
il\e territories over which her arms had temporarily 
prev^ailedj is another violation of just and moderates 
principles, into wluch the convention was b^tjrayed 
by m intemperate zeal, if not by a culpable ambi- 
tion ; and of a nature to justify the jealou^ and ill 
will of Qvcry neighbouring state. 
' The laws of nations give to a power at war, no- 
thing moiie than a usufructuary or possessory right 
to the territories which it acquires; suspending the 
absolute propeity and dominion, till a treaty of 
^ce, 01 aomething equivalent, shall have cedi^d or 
reUn|qubhcd the conquered territory to the Cii)9aW^r. 
TLi5 rale is one of primary importance to th^. tMu- 
Ciuillity aDd security of nations — fapilitating an jSfi-i 
justment of their quarrels, and the preseryatip^^^.pf 
ancient limits, ^.i 

But France, by incorporating with herseli^ i|i^s^f^|- 
ral instances the territories she had ac^uired,,;^johij^ 
ad t^at rule, apd multiplied infinitely thf oj^cle^ 
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to'peace and accommodation. The doctrine, that a 
nation cannot consent to its o^vn dismemberment, 
but in a case of extreme necessity, immediately attach- 
ed itself to all the conquered territories : while the 
progressive augmentation of the dominions of the 
most powerful empire in Europe, on a principle, not 
of temporary possession, but of permanent acquis!* 
tion, threatened the independence of all other coun- 
tries, and gave to neighbouring neutral powers the 
justest cause of discontent and apprehension. It is 
a principle well agreed, and founded on substantial 
reasons, that whenever a particular state adopts max- 
ims of conduct contraiy to those generally establish- 
ed among nations, calculated to interrupt their tran- 
quillity, and to expose theit safety, they may juatifiap 
bly niake common cause to I'esist and control the 
state which manifests a disposition so suspicious and 
exceptionable. 

Whatever partiality may be entertained for the 
general object of the French revolution, it is impos- 
sible for'any well informed or sober rajiukxl man, oot 
to condemn the proceedings which Iiave been stated, 
as repugnant to the rights of nations, to the true 
principles of liberty, to the freedom of opinion of 
mankind ; ot not to acknowledge as a consequence 
of thl*j, 'that the justice of the war on the part of 
Fralice, with regard to some of the powers with 
which^she is engaged, is from those causes questtour 
able eAdiigh to free the United States from all em- 
barr^ment oh 'that score, if indeed it be at all inf- 
cumbent upon them to go into the inquiry* **\ ^* 

The policy of a defensive alliance is so essentially 
distfnct from that of an offensive one, that it h 
«V^iry Way important not to confound their effects, 
Tfte'fltst ktnd has in view the prudent object of 
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mutual defence, when either of the alliesiia iomdna- 
tnOy tomtd into a war by the attack of some third 
power. The Utter snbjeeta the peace o£ each aUy 
to the will of the other, and obliges each to pailake 
in the other's wars of policy and intexest, as well as 
in those of safety and defence. To ]^ieoerve tiieic 
boundaries distinct, it is necessary that eaeh MUd 
ahonld be governed by plain and obvious rules. 

This would not be the case, if, instead of takii^ aes 
m guide the simple fact of who began the war, it 
was necessary to travel into metaphysical nicetfes 
about the justice or injustice of the caus^ which 
IcU to it. 

Inasmuch also as the not furnishing a stipulaftdd 
succour, when it is due, is itself a caxise of war, it is 
Tery requisite that there should be some palpable 
criterion fpr ascertaining when it is due. This crite- 
rion, as before observed, in a defensive alliance, is 
the commencement or not, of the war by our dlly, as 
^ mere matter of fact. 

Other topics, serving to illustrate the position, that 
the United States are not bound to execute the clause 
Of guarantee, are reserved for another paper. 

NUMBER III. 

France, at the time of issuing the proelamatieli^ 
was engaged in war with a considerable part of Eu^ 
rope, and likely to be embroiled with almost all the 
rest, without a single ally in that quarter of the globe. 
In such a situation it is evident, that however she 
may be able to defend heiself at home, of which 
her fkctimis and internal agitations furnish die only 
serious doubt, she cannot mate external effioirts is 
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any degpree piqpordoned to those whicbcan be tx&tta 
'iBtosther* "... I ,t_ fi'|.,.. 

'XbmKkBLtm, of tMdgPlilpae ^tfiimig^ Ae UiiiA^. 
8to(^ fi»ia. aft <riMig«itioBi^ ,ei«l>^ 
-JlitloPiowA) %h9i%\m^fim wbaliyMde^it^tf^ of n^ 
yal Curoe. ^iMCf^y^withim tbe gxe^ mwJda^ 
jmteiB.uaiM agaiqst.JieiCy.is uoahla to ^up^ thip 
4eficiiftMg(. Shecamiat afford us tb«t i^jiecies of cor 
operation wlucli is, oeoeasmy iq zeudei: qui effojiy. 
«8Q{|ilt9 ber» aod to prevent our ex^erieucii^ the 
4e8tr«ction oC o^r trade; and the mpat calamitous i% 
ctOFeaieiices ki oii^ respects. . ^ 

. Our guarantee does notlooJk to France heiselt It 
does not relate to her immediate defence, but to the 
4^(wWtan4 preservation of her Americfm colonifes ; 
4bjidQt» of .which shejoight be deprived* ^nd yet. x^ 
^Biaiq,a.{;reat, a powerful, and a happy nation* . 
. fsx the actual situation of this country, aqd^inre* 
latiyoiA tp a, mat|;er of only secondary importance to 
^rai9^, it m^y fairly be maintained, that an abililjy 
in her to supply in a competent degree Qpr defici^i^ 
fS*9t wyal forf^) 13 a condition of our obl^tipu, to 
j}i^^^ia the guarantee on our part. 

Had the United States a powerful marine, or coulii 
they command one in time, this reasoning would not 
be solid; but circumstanced as they are, it is pre- 
sumed to be well founded. 

There would be no ^pcopwtion between the mis- 
ittoft^affd pedis to, which the United. States^ Tf(Q^£| 
igyoie themselves, by embarlpi^ in the wax;;, ai^ 
f^e beiiiafit wMch the nature of their stij^la^^ 
aims at securing to France, or that which itjWCHii4 
be.in.thqirj[K)^ar actually to render her by b^mfi% 

^ i '^;hii} dispwpcMrtion would be a yalid re^pn fof usf 
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executing l3te gaaftinte^/ AU cotitractt iM to^^ecrffe 
a reasonable construction. Self-preservatfon te the 
first duty di a nation ; and thong;!! in the pevfbnn- 
ance of stipulations t«9atin^ to mrar, good M^ tb^ 
qnires that its ordinary hazards shouM he fairly met, 
because they are direcdy contemfriMted l^'stidh sli'> 
Imlations, yet it does not xeqiilre tha* ^xftraor^ffiiiity 
tod txtreme hazards should be run; espeeiall)' 
where the object to be gained or secured is only 4a 
partid or particular interest of the all^, for irbotit 
fhfey are to be encountered. 

As in the present instance, good faSth does not re- 
quire that the United States shocfld put in jeopardy 
their essential interests, perhaps their very eacistetice, 
in one of the most unequal contearts fai whicA » mt- 
tlon could be engaged, to secure to France-*WbW? 
Her West-lirfia Islands, and other less i a^or fattft 
jtesdessioris in America. • For it fs always to bte re- 
membered, that the stipulations of the tMied 
States do. In no event, reach beyond tMs point. 
If they were upon the strength of their gnarsntee, to 
engage in the war, and could mate ftaj orrangcMeii^ 
with the belligerent powers, for securing tofVttK^ 
those islands and those possesiAons, thfff woftM be 
kt perfect liberty instantly to wiflidmw. Ilicy 
woidd not he bound to prosecute the war oae uto- 
ment longer. 

I^hey are tinder no oMigalfon in any -a^rent, as^&r 
as th& fkiih of treaties is cottcerned,^ Bmbft Atimee 
In defence of her liberty; a topic on whiA no 
mudh ittis'been said, so very Uttie'ta tUe purpose, to 
It tegtirids the present question. 

'*I^e contest in which tfte ISWted 9ui;fiGS wt)uI4 
plunge themselves, were they to take part with 
France, would possibly be sttU nroie unequal than 



tjiftr la wWh Wm^oe ImsoU u ongaigifA. Wi4i 
ibe posseodons of Gteat-Biitain and Spain, on h^^ 
Ssaak^ the Runefous Indiaa tdb» ifDden the ii^u- 
eoM wA dkectiopof those pow«i8> a^mg ^iir whot? 
iMiHv^jiiatiev, with a Jpog ejFtend^ qeacmmt, with 
na mmMam (t»m o{ •urows, and withil^ iniiritioiii 
foim (tf all Europe agaioit 114, with uq lortifioatiom 
whatevect and. wj4h a pofwlation not exooedipg fouf 
millkMis: itiaioiiiaBaibletoiiwa^aiooieuooq^ii) 
ef»|ta^ dian that in whiQh we should be involve^ 
in the case suj^posed. Fioogi such a cpnt^t we ai^ 
dissuaded by the most cogent motives of aelf-fariOBei:- 
iTEtjon^ noless than of intei^est. 

We iMy learn Irom Vatel, one of the best wfitci($ 
on the Jaws of aationst that *< if a state^ which hf^ 
•( j^mia^ anccours» finds itself unable to fumi^l^ 
^* the»i» ita very inability is its exem|^on ; and if 
^ thefurnishiiig the auocours would ejqpose it to 41^ 
<^ evUhuit dang^i tins also is a lawful d i yenaatioUf 
5< The (ease would lender the tjceaty pernicioua ^ 
u the states and thticlosre not obligatory. Bat tljis 
^ i^pU^v ^ W inminent danger threatening the 
*^ Sftf^F of the statoi ibis qaae of such a dang^ is 
^' tMsMy Md necessarily reserved in evegr treaty^." 

If too»^ no sensible im^ candid man will deny# 
i3m n^tmA of the pccaent combination ^g9W$^ 
FranMf is in a d^;see to be ascribed to im^^detnce? 
m her pant v fhe eye mptio n to the Uni4»d Slates^ 
IS 9ti9 iMTO mwSf^ and cornice. ,,Nc\p^un}Qr i» 
hfiMid t0 *^***^^ in hazaxdfi of .th& moftt icriiical 
kind* ^JNcli svff-lmyfi ^'^f«^ in^ti^wsecl or pronKki^ 
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Ae •o(ttiiK>nr tettse aiid coBUficm pradiee <^ 
oosncicte* ' ^^ 

T^ the tbte^ng ocmftidentioiis, it may pefli«p9 
he added, with no mmil degree of force, that mifip 
tay stipulatioiis in natkmal treaties, ooBteflq[dal» 
only the ortfinary case of formgn war, and ore mdm^ 
tive to the ooatests which grow out of revidutions^ 
government ; unless whieie they have express retep- 
ence to a revolution b^[un, or where there is a gua- 
rantee of the existing ooustitut ion of the nation, or 
where there is a personal alliance for the defence of « 
prince and his family*. 

The revolution in France is the primitive source 
of the war in which she is engaged. The lestotafioa 
of the monarchy, is the avowed object of some of 
her enemies, and the implied one c€ all* TIuK 
^estion then is essentially involved in the pilBa^le 
of tte war; a question, certainly never in the con- 
templation of the government with which ourtrea^ 
was made, and it may thence be fairly ii^Blied, no* 
Ter intended to be embraced by it. 

The inference Is, that tte United -nU^tes fulffifed 
the utmost that could be claimed by the naAon of 
France, wh^i they so far respected its deefeian as to 
r^ognize the newly constituted authorities; gitii^ 
operation to the treaty of alUance for fotnse qoea* 
aions, but considering the present war as a^tanl «x-> 
ception. Perhaps too, thiis exoeptieii tof incthec we- 
spects, due to the drcumstanees miier wtdoii the 
engagements between the two eoantries were oatt^^* 
traoted. It is imposnble, prejndiee apfot, not ta^ 
perceive a detteate embafrassment beMMU ^M^ib»: 
ory and fact tif our poUttcalipeiatiitfistofFraseew ^ 
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sent war being offensive on the side o| Fiance, Hof^ 
United States have valid and honouniUe pleas to 
offer a^fttnst tlie exeootion of the goaimntee, tf ii 
riwold be tdaiaed by Fxaneeb And the paetident 
ivas in every view fiiUy justified in jnonouncii^ 
Uttt the dnty and inteieat of the Umted States dm* 
tated anevtrality in the war» 
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A THIBD objeotfon to the prochuaalioQ it, that if 
is uKKonstent with the gratitude due to Fraae^ 
for the services rendered to us in our revolution. 
- Those who make this objection, disavow, at the 
aame tuse^ all intention to maintffln the positioi^ 
that the United States ought to take part in the. waib 
They profess to be friends to our r^naining at peace. 
What then 4io they mean by the objection ? 

If it be no Ineachof gratitude to lefiain from join* 
ing France in the war, how can it be a breach o| 
gatitude to declare, that such is our diq^ition eni 
intention? 

The two positions are at variance with «aoh other i 
and the tiue ielrrefice is, either that those who 
make the ebjeotioa t%sJLlj wish to engage this coun- 
try in the war, or that they seek a pretext for censure 
ing the condnct of the chief magistrate, for some 
purpose wty diiennt ftatn the public good. 

They endeavour. in vain to elude this inference 
by saying, that the p^priyiation places Fraoce upon 
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M eqilil £oolii« wllh haentmiMi ifUe ow.^aMr 
tkf laquiie dktinctians in her £ivoiur« mi ouf nl*- 
tixrasitqatioQ wwdddkstote kiiid offices to her^iifliich 
Mght EM to be gmnted to ber adTCttaries. 

Tbejr aie not igaonmt that tlie pnxtanitiM 
il reooDoUeable with both those objected as &i ae 
Ihey have any fiDimdation in tnith or proiniet;'* 

It has been shown, that the promiseof a ^ firi»ad* 
<« ly and impartial conduct" toivards all the bellige* 
rent powers, is not incompalttde with the perform* 
ance of any stipulations in our treaties, which would 
not include our becoming an associate in the war ; 
and it has been observed, that the conduct of the 
executive, in r^ard to the seventeenth and twenty- 
second articles ctf the treaty of commorce^ is an un- 
•quiwooal comBiNit upon the tennst They w«re in- 
deed) aatnraUy to be vnderstoodt with the cMeeptioa 
of tjMie matters of positive coaqpact* which woiM 
Mt mottftt to taking part in the war ; for a nation 
Am ^Aserves a ftieodly aad ii^artial pauimut tm 
wards two contending powen, whien it only pedorma 
iooae of tkem what it is obUged to do fay atijpmla- 
tions in antecedent treaties, which do aot oonsritiiie 
a {MBTtidpatioft intbe war* 

* Neither do those expiesskms imply, that the Unital 
States win net exercise their disca^ion in ^ 
offices to some of the parties, without extending i 
to the others, so long aa they have no selation to war : 
for kind offices of that desoription may, «on8istenll|r 
with neutrality^ be shown to oae party and teftisedio 
another* 

If the objectors mean, theft the UnitodSiatesougift 
to favour France, in things «elitfiag«owaf^«odwibaar 
they are not bound to do it by treaty; they moat in 
this cmie abo jdbandon thek pretensloa of heiny&HDcb 
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to peaoe. For such a oonctaot would be a yiobdon 
of aeotralitj, wlubfaooQldiiot £sril to produee war« 

It folkrws tben, that the prodaoyitioii is T«coiioilea-» 
Ue with all that dio»ew]io€eii9i»e it contend ibr: tak«« 
mfi ikesm upon tl^ir own s^immd, that nothing te to 
be 4one ioeonq^aftible with the preservation of peac^i 

Bmt though tins wonld be ^soffieient answer to the 
ol^eodon imder cMridaiation, yet it may not be 
widiOiU use, to iodnlge some reAeotions on this very 
Ikivonrite topic of gratitude to France ; since it Is aft 
this «iirine that we are ccni^tinv^Ify invited to sacriice 
the "trme interesls of the country ; as if " ail for love, 
affid the worM w^ lost,** weie a fundamental maxim 
iA polilieB. 

Faith amd Justice between nations, are virtoes of a 
nsftuve fhe most neeessary and sacred. They eanoat 
be too vtongly iocmkiUjed, nor too highfy raepe^^sd. 
Their oUigatioDB «e absolute, their utifity ungues* 
IkiiuMe; they relate to objects which wtth probitjr 
aad sinoaiify f eneratiy admit of bdiag brought within 
dear and intelligible rules. 

But the same cannot be said of gratitude. It Is nol 
^NSiy often thsA between nations, it can bepronomioecl 
wi^ certainty, that there exkts a s<^d foundalioa 
for the s^itiment; and how far it can justifialily be 
p^mttted to opexafte, is always a qucBtamx of stitt 
fipeat^dtfteuky. 

The -basis ^ grvtitude is a benefit received or iff* 
teniied, wMeh Hkete was no right to claim, oiigii»tis 
iif tea regaid to the interest or adranli^e of the 
pasty on whom the benefit is, or is meant to be nom^ 
ftwed . if a service is rendered from views relative 
to ^a^dimaadiate interest of tbe party who pearferma 
it,ttnd IS proiimitivte of lociimical advantages, tiiere 
sems scarcely in such a case, to be an adequate ba- 
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8i»% a ^QOitUofatf liteth^ of/g^^ 
at least would be wholly disptogattiow^^.th^ 
cavfl^ U mih 4 service qugbt to beget 4ame t^an 
adispQiutipii to repdei^ fa tu»a<jipi»eyonrii?n^#H4 
<^ce, fonod^d oa mutual. fatcapeit and ce^iw^ ^ 
vantafg?. . But gratitude ..WQuldLiequire lauali juokk 
than tbis ; itiwoul^ eacflict^ to a c^ectaln extent;, evfsp a 
sacrifioe pf the interest oC the.jparty obliged, ta tke 
service (nt benefit •£ tbe aa(9 byi whom the obligayop 
Iiad beea coriy^rxed. . - . rt 

Between indiwulifals» ocfmion is opt ^unlrogtiwalf 
given for the exercise ^£ gratitude* Instaaces -«f 
eonfeicing benefits ironildBd, and,beniwolentdifi{p»> 
sitions or feelings towards the person h^ne^tedt 
without any other interest oii the part^Qilfce penm 
1(^0 xendeis the service, than die.pleisw^Qf 4«tag 
a good action, occur every day among i^diiridiMila 
Biit amoi^ nations th^ perhaps aevei 4)QP«c*- It ivay 
be affirmed as a general-prineipfei that th^ ipyedMu* 
joant mettive of ^good c^es from one , nation tor im* 
otheri is the interest or advantage ^-ithiQiiQatiaBi 
whic3i perfoons them. w • 

IiKieed the rule of momlity fa this reppect iam^ 
pittCKtely the same bstween aatvina^ as bi^twefo pdi* 
viduala. The .duty. g£ maJdng Jts.owyn wieUare tbt 
guide of its actionsyls nu]chst|iffigei».ufga th# Sin^ 
va^ than upon tbe latter ; fa ■prop»rt>9M tot tt^ jpsf H^ 
ea jHagnitade and faipoftanee. 0f ipiMtig«ial« coiqpaipd 
with individual happmess, and to the greatertpf^iaN^. 
neaey of tiie.effecta of national ihwaiif fa^U^idoal 
conduct. Existmg millions, and for the most partf 
future generations, are poncerned fa th$ pr^iept 
measfuesof agovaMMont : ■ while the^. senwiqiwnrw 
of th^ prints acttons dt aft fadiftdaal'^ oi^Uftnily*, 
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terddiuite with Mmself, oir ite ciicamscribed iritMn 
z tULTPow compass* 

WkMoe it follows, that an indivitti^ may on nn- 
meiGus ooetsions meritoriously indulge the emotions 
of generosity and benevolence, not only without an 
eye to, but even at the expense of his own interest. 

But a govemnMit can rarely, if at all, be justifia- 
Me in pursuing a similar course ; and if it does so, 
ought to confine itself within much stricter bounds** 
Ck>od c^Sces which are indifferent to the interest of 
a natiim performing them, or which are compensat- 
ed by the existence 6r expectation of some reasona- 
ble equivalent ; or Whfch produce an essential good 
t6 the naticm to which they are rendered, without 
seal dieti^iment to the affairs o( the benefactors, pre- 
setibe perhaps the limits of national generosity di 
Benevoiteee» 

It i^ n6t here meant to recommend a pdicy abscM 
im^ selfish or interested in nations ; but to shbw,' 
tiat a poUcy regulated by their own interest^ asf fkr 
afii jtistioe and good fiiith permit, is, and ought to be, 
their prevailing one : and that either to ascribe to 
th^n a different principle of action, or to dieditee 
fSrom the supposition of it arguments for a self-de^ 
nying and self-sacrificing gmtitude, on the part of a^ 
nation which may have received from another good 
<Aoei^ is to ittisreptesent or misconoeive'what usti^^ 
ally are; and ought to be, the springs of naCtMail' 
conduet. ' * *• 

These general reflections will be auidliaiy M a^ 

' \ '. • ' ' 

'* lliis eoneltiuon derives eo&Srmation from the reSection, that un- 

mm tM iB^ref^ <if <Mv BMiqB* uid eaaftot, c^iiiMteBit^ with tltidr 
trust, follow the suggettions of kindiiesi or hamimhy towardA othersj 
to the pr^odiee of ththr eoDititaentfl. 

rju).— voju n. 2t 
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just estifli^te of our real sitaa^ism ydiOx^xi^aj^ to 
France: of which a closer view will JbiQ. takeia4pa 
succeeding paper* 



NUMBER V. 



France, the rival, time immeBioriaJi o| Gceat- 
Britain, had, in the cqurse of the war which cai^ 
in 1763, suffered from the successful arms of the h|t* 
ter, the severest lossos and the most modifying da- 
ffats. Britain frofn,that moment had ftcquiiad an as* 
omdant in the a&irs of. Euvope^ and in^ tte coia^ 
merce of the world, too decided and io«. hnmUti^ 
ing to be endured without extreme impiMji^noei^axidi 
an eager desire of finding, a favouiahle ojN^ti^Q^ 
to destroy it, ^nd to ^repair the biea(E^.w^ah«h«d 
been made in the national glory* '^h^ animnsitjr^iC 
wounded pdde, conspired with the caloul^ticfs of, 
interest, to give a been edge to th9>t.i|iifMilien€«, and, 
tp that desiro# 

- . The Amoriimi re^olutipn offered the oeciisiop. 
It early attra^ed the notice of Franoe, thpiq;)! w]|ih 
extieme ciioun»ipe^ti<m. As far as ci^i|t^naac(^ a^ 
aid may he presumed to have been givep prior ^ 
the q^och of the acknqwled^ent of our. iadepefi^- 
ence, it will be no unkind derogation to asserffti^t 
ikej were marked neither with Ub^ml^fy nor with 
vigour ; that they wore the appearance rather of a 
desire to keep di^,ve disturbances which niight ^j^ 
barsaBs «rival, than of A#eo9U8 ^^sim to m^i^^ 
volution, or a saious aipeeCatioo that it/Wiidklte 
effected. . ., 
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The vlctones of Saratoga, the capture of aii aifmy, 
M^Hich went a great way towards deciding the issue 
of the contest, decided also the hesitations of France. 
They established in the government of that country, 
a confidence of our ability to accomplish our pur- 
pose, and as a consequence of it, produced the trea- 
ties of alliance and commerce. 

It is impossible to see tn all thts an^ thing more 
thaii the conduct of a jealous competitor, embracing 
a most promising opportunity to repress the pride, 
and diminish the power of a dangerous rival, by se- 
conding a successful resistance to its authority, with 
flhe object of lopping off a valuable portion of its 
dominions. The dismemberment of this country 
from Crreat-Britain was an obvious, and a very im- 
portant interest of Prance. It cannot be doubted, 
that it was both the determining motive and an ade- 
quate compensation, for the assistance afforded to us* 

Men rf sense in this country, derived encourage^ 
it&iit tathe part which their zealfot liberty prompt- 
ed Hheea to take in bur revolution, from the prbbabi- 
Mty ^ the <JO-6peratioh of France and Spain. It 
will be temember^, that this argument was used in 
the publications of the day ; but upon what was it 
bottomed? Upon the known competition between 
those nations and Great-Britain, upon their evident 
interest tb deduce her power and circumscribe her 
empire; notcertainly upon motives of regard tooux 
interest, or of attachment to our cause. Whoever 
should have alleged the latter, as the grounds of the 
expectation held out, wouldh aVe been theii justly con- 
sMered ai a vSionaiy or a deceiver. And whoever 
shall" nbw ascribe t6 such motives the aid which we 
did tieceirej VbuM -not desferve to be viewed' in' a 
better light. - . . 
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The iiiltoM9d fieitii tlie» fiMsta k nil olMiipci^^ 
and co-operationy founded upon a great intesest^ 
puonwd and ehteined by ^he foAj rcndetiof^lheii, 
is^ot a pioper itoek upon whkli to aignft Ikal. 
miUiuaiastio gratitude^ which is claimed fion us fayrx. 
thoae who love France ac»re than the United States* 

This view of the subject, extorted bjr theext»* 
Tag&ney of such a claia% is not Joeant to diq^acagv > 
the jvst pietcusiOBs of Fr aaee to our good wilL 
Though neither in the motives to the sucooors which 
she fimiidied, nor in their extent, (owaideowg hom 
powerfully the point of h<»iour, lo such war, rmn^ 
fq^oed ^ considerations of interest when Ae i«iu 
onee' e PgW8edf)cm be found a su£^i«:it basis ipc. 
tllfU g]«titode which is the theme of so mtch de^ 
cl^mation ; Yet we shall find, in the inaoner of a{- 
fqffding th^o, ju9t cause for our e6teeia and M&aA* 
ship*. 

France did not attempt, in the fint instance, to 
t^Jce ad?anlage of our situation to extort from us any 
humiliating or injurious concessions, as the priee ^ 
W i^istanee; nor afterwards, in the prngtesKxTthe 
wai^ to impose hard terms as the^ndition of paiti* 
cnlaraMs* 

Though this OMiise was certainly dicMed by poli« 
cj^ yet it was a magnanimous policy, sudi as ahMtys 
«matiliiteaA title to the apprebatioa and esteem^of 
iQanlcindi and a claim to the friendahip^and aofcnow- 
ledgme^l: of Jhe part? in whose favour it ia fta^ 
tiled. . , . 

But these. sentimeiajts a^e aatisfied on lfae.|^aitiof i% 
nation, when the;^ pzoduoe sineene wiAbes« £» the 
h^ppin(sss of the parigrifpm wh^Naii it hm^&sfmmctA 
such conduct, and a cordial diffKwtion to mder aK 
good and fftendly i^icesi, whi^ can be rendered 
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irttkoal pMpdtoe to te own mHiA 9sAtMmnmvi^ mr 



Toaakof ft aatipn so sitoaled, to atkeft i 
oS.^subflteatial inteiest; to earpose^ Hiacit to tMe^et^ 
kpiy, iU wiU^ -oi reieixtiiie^t o£ tiie rett *mi &m 
voxU; to iiazftid, .man eBtrinrot degiee, its di«:itf 
salo^, f(» t}ie henofit of the pftrtj ^o mmj bftre 
gfaiQEm^ touBftidis it -tlie <;oadiict tirliioh bas^lteentdifai 
seabed I UPOuld be to mk mote tkam the mature of 
tlie case demsBdv, aioTe thm t:be iimdamental max^ 
iflM^f 80(ria^ vattlhMiaBe, moid tha» tjie diolat^ ol 
901^ lOMoB jmtify. 

A question lias arisen, with togstd to the pk^^ 
object ^ that gtatittide, which is so mtioh ifiristM 
upon : wkether it be the unfbrtutBite I^iiK^ hf 
whom the masMaxxce leceived was given ;r or the nth 
tictti of wluMH he was the cUrf^ or* the otgan? It is 
extremely interesting to the national justice, to fottt 
light Gooo^tionK on this point.- 

«The aignmenis whiioii support the lalt^ idea^ mm 
aalbUow : ; 

^ Louis the ZY I. was but the constituticmal i^^t 
<* cl the French people* He acted for and on be^ 
*^ half of the nation ; it was with their money and 
<* fba^t Mood he supported our cause. It is to 
^ thmO) therefore^ not; to him, that our obligations 
<f «»d(ue» LcHiis die XYI. in taking our part, wasno^ 
<^ doiubt actuated by state policy. An absolute 
^ ]^0ce could not love liberty. But the people df 
*« -France patronized our cause with zeal, from sym- 
<^ patby In iti object. The people, therefore, not Hs 
<< iiouufch, are entitled to our sympathy.** 

This teasomng iMy be 4agentoi»i, but it is not 
fiKmded ixk nature ot feet. 

Louid the XVI% though na more than: the conMi- 



tttkunl igeilt <rf ite nkthHj liid at the M6 ^ 
sole power of managing its aflairs, the legal ligbt c^ 
diiMliag Mi will and its force. It belonged to Mm 
to«aBl8t m or not; without cbnsnlting the ndtloii; 
mad Ik 4ttd asbist wi&oat such considtiCtiio^ VA 
wriil 9k$iat was active; tfaiit of the nation passivei 
M tfteiewas UndnesA In the decision, demanding a 
wt/hun <d g^oA will, it was the kindness if LoiiB 
XYLi Mslieut was the depontoiy of the sentiment' 
iiet tie genvina voice of natoM Aen, nnperverted 
kgr poiitifaal snbtiettes, pronounce whethar the ae* 
Imowledgment whieh may be due for that Jdndliesi, 
can be equitably tians£erred from him to others yirho 
had no shaBoin the decitiDn ; whether the principle 
q£ gratitude ought to determine us to behold with 
ind^EbieMe his mirfortunes, and with satisfaction 
ttelrlMq^hs ct his (bes. 

The doctrine, timt the prince is the organ of hb 
nation, is omclusive to enforce the obligdtfoBs di 
good fftkh between two states : in other words, the 
observance of duties stipulated in treaties fat nstikt- 
al puiposes; audit will even suffice to continue to a 
nation a daim to the fri^idship and goad i^ of 
another, resultihg from friendly offices dohe by its 
^ioee ; but it would be to carry the principle mocK 
too far, and to render it iiifinilely too artiffiM tc^ 
4mribnte to it riie effect of tracstfening such a Mm 
horn the prince to the nation, by way of op|^6rfliim 
imd contiasL Friendship, good will, gratitude tt 
ilvouiB received, have so insepaiaMe a trfstettlfie to' 
tlbmotivei^wifft which, and to the persons by n^^lWm 
Aey were rendered, as to be incapable *dl hctog 
transferred to another at his eipense. " 

Btt« Louis XVL it is said, acted* llotfitdM<to "of 
sftjrte, without regard to '^ur erased wlfi*ll(S pte- 
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jq»,j l^ w^l i^m^od^ a^d U m Qbj!^ik>n tot ou 
tfmtitiKie to Urn, it dcigtroys tbe fitli^faJMc 4f gnk 
tiitude to Fia9Pe: for (mk gpr^tHp^? iit^aodt nwti^^ 
relative to tbe services tfidoj^m^^ T^ smtitm caoait 
g^j daii9^^ i^ ^ the aoore oi thm Ii^ipg beea »»• 
<^ei6d by tbeir agf^ vfi^ <lieis mfi»v^ If' the 
^wa iirjith wloQb ^e pfofform ^hein^ dimtoct ibedt 
oft ti^me^trwhicb ought to iaspln^.giratitild^ n^nvi 
ia du€^ "ll^h^ BatioQ, no. i^re tbm tljbw: agent, qaa 
claim it. ' ■ . 

Witji lEegofd to. th^ individuAl ffood 'ifialtosaf %hA 
Gitlz^ia^ of franco, aa the; didi not j^toduoe Ike Am* 
yicoa r€»dere(^ to ua aa a patifcm, th^ cw Im» na 
fioiu^tipn for national gcatitude^ They, om cm^ 
caH io^ a j;(q)cipiocation c4 i^vidiia^ good ifil^* 
'if hey 9giin9t forpo, the b^is pf ^i^Up obligatimib^ ^^ i 

But. the asQpii^n tai^esf more toK gca^ted. <bw ttelft 
iarpa§pnto.beUeve^p^ . < . ,. , •r> 

Louis the XYI. no douht ppok pa^t m om ^m^^fiA 
from; ];pasop8 of state ; but Louis, th^ ^Y\> iwat a 
n^an, hiwapQ mi l^nd hearth ThP ai^ta.ofilm 
efudy ypMth h^, entitjbed hua» t^ttlw ^^Arncter... !# 
is natural for a man of thss 4iapoaiUpn ta bttomn 
int^estedln the cause o£ thoa^ "vrhotti he fc^Mwta Of 
aidsr; aad il tbe concurrent teatjmcny oC tho poakMfc 
XQ^ b^ cre4ited» tbcce was n^ jouniin fT^m^mom 
g gra pBW Uy ftiendly to the cai^ae (^ thia Qoun^ tbaA 
liOuis^thQ xyi. I am.much nosin&pici^ if, i:^|iealK 
ed.di^liliatiws. of the v^nergble FiwakUA did m^j: 
attest this fact 

» U m ajt^st tribute to tbe fieq^lQ of Fiaiicf li^.iidr 
ngtr tbiMl t^.. nianif^ted,a ]tv«iy^ int^roiti in. the 
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eame of Anerica; but while motires aie scanaed, 
who can say how much of it is to be asctflbed to the an- 
^athywbksh th^ bore to their rival fteighbout ; bow 
iBttch to theit sjrjiipathy in the oftiject of our pot- 
86it? It is certain that tlte.love of liberty wta ns^f% 
fltftlonol sentioieut ill Ftancei when a zealfcRrionr 
ttiuse first appeared amdtig that peoj^ • ''^ 

There is reason to believe too» that the attieft- 
ttitot fo our cause, which ultimately became very 
extensive, if not general, did net oiigimite witft'lAe 
mass of the French people. It began with HtB ctl- 
<Aes more immediately amnected with the ecmrt, 
and was thence diffused through the nation.^ ' 

This observation, besides its teiideiKsy foite^ 
fdeas^ which are calculated to give a fiibe current to 
the public feeling, may serve to cheek the spirit of 
flHberal invective, which hais been wantonly itldH^fed 
against those distinguished frl^Kls of America, who, 
though the authors of the Frencb revolution, have 
Idlen Victims lo it ; because their priadi^es would 
not permit them to go the whole length of an en- 
tire subversion of the monarchy. 

The preachers of gratitude are not ashamed to 
brand Louis the XYI. as a tyrant, La Fayette as a 
taitor. But how 6an we wonder at this, when they 
ktttnaate a distrust even of a :■■ t f ? ' 

In urging tte 6iendiy dispoflitton to omr came, 
nanfflested by tke peo{4e of France, as a sMltve li^ 
ear gratitude towards that people, it ought not to be 
f>rgotlen, that those dispositions were not conlMf 
to the inli^tasts of that country. They w e ie e m fc - 
Benftly Aaied by the people of the United AiOftece«» 
produced to m valuable pecmaiary aiib Instt iMIt 
oMsetts, and eveiMj^ involvet theaa In thu wm 
dn the flime «lfte wiA us. It ourf b9 aMii tM, 
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Sbat here tbe patrwsge of our oatiae emphatkal]^ 
li€ffaii..fpth t^Bum of the cpmmuoitj, «o]; wf^ 
i^og aa in Fraace with the gOKeramentt but finals 
inqpli^lUiiig the g^Yems^it . in the lOOQiseaiieopes* 

Our cause had alsQ numeipua &iw49 i9 oAftc 
eountries ; ev^aia that with which we weire^t wax* 
fiopdaotiid with pnvieBO?»^ jup^eratipPt justice, and 
humanity, it maj be said to have beep a popi^w^ 
4mm MOf^ig mankind, cwciliating the i^ountenaoc^ 
^ pAscyiif and the affection of nations. ,^ 

i.Thevdisfmitiona ctf the individual citizens of 
France, can therefore in no sense be urged, as cq^ 
prthiiing a peculiar .claim to our giatitudis. As far 
w4h«e isifoondation {or it»itmust be referred to 
-the s^vices sendered to u^ ; and in the fost ini.taQce» t^ 
ib» imfidrtonate monarch that rendered them, Tif$^ 
l»^the.GOQf^inii fai natupe and xe«apn. ^ 
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i HE very men who not k)|ij( innoe, witha^ely an^ 
HEQttki have been ghd to make an onto tkfo of any 
«0ewiu>shouId have presumed to assign bounds t0 
ifomr obligations to Loui^ theXVI. are novn^ i^dy Xb 
<teBijga to the flames, those who yeatiireqprm U^ 
^ijl&lhat he died a proper object of our ^mpi^tgr 
i^ mgt^ > The/greatest pains aa^ tsikm^ t9 jmi^ 
pgaipslhUm our detestation. I{U supposed pcQuriei 
and inaimtut aan flnnndfwi in tfat.juihlifi aajl with all 
Ae «MgB?i^o9aHP£ :tinte»pie<al(e lii yJ a iff ^ ing, iMl 
tlie unproved aiKl contmdicted allegations, whic)^ 
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kave bBM btouj^ ai^^Aott M»«m talren for grai^ 
6d, as the oiaotes of tmtii, on no better gfoumiitlfiMi 
tlie meie ge^eM presifliH^tioiifli, ttet tie coukl Ml 
Iiave beat a irii^iid to a fewltHieii wMcb strifftid 
Uttof 8D mttch pcwer ; tbi^ U k net lifci^ the eM- 
T^eitioR would hare pfofioiiMed him gatttfry and 
eonsigBed hira to so igneniftlow a fiite,- if he had 
beea leally ianocent. 

It is i^dflsible that tine majr diadaae iao^ wmd 
proofs, which will subeturtiate the gmSLt innp^trt lo 
LeuiB : bat these facts and piMfs tore, not yet heen 
aothenticated to the wosMf and jtMioe admooUieB 
US to wait toi thak piodfietion aixiautiMiitfestiktt. 

Those who Imve aw»st eioseljr aHeftdedte the 
QOtirse of their tmnsac^ion, indtsailanne to be crndt^ 
vinced <A the^ ofijiiiniilitjr of Ae decesaed mmnok. 
While his couns^ whoie chanietraB glvtt weight 
to the assertimis, with an air of ccmsdoiis truth, 
boMIy appeal to facts and proo&, in the knowledge 
and possession of the convention, for the xefutatkm 
of the charges brought against him, the members of 
that body, in all the debates upon the subject which 
have reached this country, either directly fiom 
France, or circuitously tl^ough England, appear to 
have contented theiaselTes with aasoadog the m- 
tetence of the facts charged, and iufctniig from tbMa 
ti crimhMlity which, after the aboMtibii of th# cgpv 
tdty, they wereintdiested to establisk 

The presumption of guilt danm fiom tiie migffefif 
ti^@&s which have been stated^ ase aanaie thaa ccnrntim^ 
balanced by au cqiposite o»e, which is too <^iottS 
not to hare ^occurred to.maoy, thougki d0 modu^ 
<bIleot yet to have met wMi it ki>prittl«. U UtJim: 

If the ccHivaaition had pMiesscd eteu evUrace itf 
the^ill of Ijottis, ib&y waoM have pcomdgnbect it 
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ilutpe. fteqeel £or tte opaniw lOtC mtokitri, wsemi 

— rtntMi ttinrtiifCMnWe duty; nor c«ii d^ <»tiis- 
be 8«lii£wlarii]r oaelibei t» aoy atlnsr loiooa 
tbe wwt of auoh evidcan. « 

Tlteiaferaioe i8» Umb Am m^imtimfy tmtmtwif^ 
^f Louis XYI. WIS tbe vesnlt of a SBH^oied foUA- 
ad exfdLmcy^ ratbtr tiuni cf letl «riitiiudUtf • 

Ifl « «Rseso iAmumstatoodf dots it^om it ctajsist 
with our }iitti0e or om humaai^ to partefce ia ^be 
w^Stj mA viadietive pisnras wUob it is eydearoinh 
ed to eamtB.agaiDst theonfortunste mmsicb? Was 
ft a crime in bUs to haare been bom a j^ooe? 
CmM tMs eiscuniitanoefoilBk .bbtide to tbd qq«l- 
iiiisciaiiciii dm^ to Ids nusfortai^ as aamn? 

Would gnnifste lUeiJute toapeopie^ shutfted a$ are 
.tbe people of tbis country « to lead tbeir isd ito^esh 
tend to llM sw tiieinisfbituin« of tbe fitber ? Sdi(i£^ 
imndtbe sure certain of violatiiig no ofaligaiidii 4ii 
«bat ktaul, and of not impUcatfug tbe delioacy o£ 
out natieoal ebar aoter^ b^r taking aa past in die eoa- 
teBt, Hiaii bf tbsowing our irejgkt into eitbar iscaie? 

Would not a just estimate of tbe origia and progieas 
0f oar rttaiioDs to Fsanoe, vi^red mtkBafisrenas to 
ibe mere questiim of gmtitode, dead ois Ho tfiis m- 
8all>««^bat me asigiit aol la take ipartagaunt tbe 
flonaadsncossntiof ja&tbsr, onwbose adie iralt*de- 
yended liie ssitstaaco vindi we Keoosved} Aat ve 
01^^ net to lalie part wltii bim agaiast ibe i^taoa 
wbose Uood and wbose treasure bad beos, ia tht 
iMUds^f the iktfcer, <iw aKaaa of tbat atsialance? 

Bat we ave aoaietiaies told, kf vmy ef aasweK, 
thai lOie oaose of Fsaaae is tbe eaase of libectjr; 
aadtbaiwe aie boaad ft> assist the nation^atibe 



mmt. Uowbx thk Mm o««iit to emgr us>^iiiU he. 
tbe raJqeci oC fuuse /exiiBiiuiliDii* ^ 

^ It is <udy vmetauy h&n to ^^bterrav that it. pi»> 
tentoa 4«ettion ^saeutMUy diileieat iin» 
lias beea in diBciuskm. If we sire banoil -to^airiM-^ 
tlie Ftmdk iMkmj cm tlie |piiiici|ae id- ihm hmg 
eiph^rtot lAtbe defenrn of liberigr» tbis isa cooy 
sideiMtion altogetlwc totmgm to tlmat ol gmtito^' 
^latitude has T^Bs&ace eaiy to JkiQd*offioesji#09u^ 
The obUgalioQ to assUt the eanae <rf iitMEtjr, wtfl 1)6 
deduced inm the mmts of that oaisii. ^idfrow ih^ 
interest we hare-in iu svpport. It is .posAiblethat, 
the benefactor may be on one side: the defottdefii, 
aiid supportexs of liber^ oa the otUr* Gi4ti4^ 
may point one way, the love of hber^ aooth^s* J^* 
is therefore inportant to jost cembiai^lllb mt ^ 
eonfbund the two thiii^. 

A sentiment of jostioe, more than ilm i wj ffrtniw?, 
of the questkn itself, has led to ao pattw^ulac adb^t 
ciisaioa resp^otiiig the proper cAjeot of wh^tamr ai> 
hnowledgmmt may be due &o«i the Unitod Sti^ei, 
Sgo: the aid which they rec^ved fiom Fnnee .diadPl 
their own revolutkm* 

Theexteirt of the oUjgaticm wJuehitiMy invo0^ 
is by £u- the most inteiesth^ ioquiigr. And fheHg^ 
it is presumed, that enough has been simtdj mi-^ 
evince, that it does in no degaee require ^us to emn 
bark in the war; yet time is anotbfTt and a YCqr 
simple view of the subject, which is too cMvmctflg 
to be omitted. 

The a»istmce derived bom Franoe was aflMM 
by a great and powafiil nation^ peasfiriog wmff&m^ 
armies, a respectable fleet, and the nveansxtfiMi^ 
in|SUamatohforthel9tcQtebe:eDQou]irief6d^ ^^ 
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a^^gecMal'diq^Mk^i pivTaiMag to see the paw^ oF 
Britain al»ri<^;ed. Tlie c&^>&peni^n oi Sptdn-was 
TWf mxiA a' matter ef #o«^, and tke pvobrinlHy 
ai^itmt poiiierB becomisg engaged on tiie same 
rite oot fenme. Gt c»t-ft4tain was alone, and Iike» 
Ij toecMtnueM: Fiailee had a gi^t and ^rsuft^ 
sii»e iaioiestin the separation of this countiy bdmtk 
her. In thh simation, wMl Mueh to hope and Kt- 
tie t^'IsafyShe took part in our qnaneL 

Fr«Me is at this tfme singly engaged with tltef 
gteatest part of Bnr^m, incladn^ ail the first rate 
powers, ezc^ <teie, and in Ainger of being engaged 
with tlie rest To^^ use ike emphatic language of a 
tt^ttiber of the nfttimial convention, she has bat ont 
eaemfiVDi that is all Europe. Her internal affiiiiti 
ate, without doubt, in serious disorder. Hernahry 
compaiatively inconsiderable. The United States 
af# a yovig nation : thdr popalatk>n, though lapidly 
intteaBing,'still small ; their reaources, though grow- 
ing, not gieat ; without armies^ witi^ut i)e(ets ; ca<* 
palle» fi^m the nature of the eountiy and the spirir 
of its inhaUtantS) of immense exertions for sdf-de- 
fence, but little capable of those external efforts 
wIMb cottM materially serre the cause of Frwee. 
S» far froon having any dkeot interest in going to 
wmr, Aey havie the stmgest motives of interest to 
avoid it By embarking with France in the war, 
tkey would have incomparably more to af^rehend 
tfeMi40 hope. 

This ccmtrast of situations and inducements, is ^ 
alona^a cofteluslve demomtration, that the United 
&alQS are Bot usder an oMigation, from gratitude, 
to j^a Biaaoe in the wwr. The uttar disparity be* 
tween the ciicamstances>of the service to foe reijder* 
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caimet l)e an adequate bnur of obttgadon for Ae 
0(betJ Th^ewoQldfaeaiBafiifest w«trt of leqiiaitty^ 
mi ceBMqueiitly c€ recifVMiif. 

Bat oomplele jmtiee woald nbt^ be ^diMve to tih 
qu^tion of grathade, were na netice to be takMi «( 
tlie addreiB i^kkdi lias appcaiod in thepMttpwfet^ 
(tbe aoChentlciiy of wliicli ha? not been faBpeatdied,) 
fiom tike convention of Franoe to the United SitfMs, 
announcing the appointment of the pnesent aiittis^^ 
^enipotentiaiy. In that address the eonven^kn in^ 
forms OB, that «i^<the sopport which tltfe andeift 
^ French oourt had affoided the Ulrifted Sttitet ^ 
* lecover their inctependenoe, was only the fmie of 
» a base speculation ; and that their gloiy odBoadet 
« iai andattioos Tiews, andtheambaflndotsof Ftenee 
^ bore the criminal orders of stopping tiie career of 
« tiieir prosperity/' 

If thfa informatioh is to be adnrit^sd in the ML 
finee of the terms, it is Tcry fatal to the daiai of 
gtatitiide torwaids France. An obserraliOQ stmllar to 
one made in a former paper oocws I^ie. If tUi o«- 
gan of the nation, on whose will the sAA Which wias 
gi'een depended, acted not only from motives lr*6iai> 
tive to our advant^^, hut from unwonbyiiRilivei, 
or, as is sdleged^ from a base speoufaudon : If iiflto»- 
w«irds he displayed a temper hostile to theconGiHa- 
tion of our security and prosperiQr, he acquirei im 
tMe to omr gratitude in the first imrtance, or ke fw- 
li^ted it in the second. And the people 4sr Pnmoe, 
who can only 4em«Ki it in virtue of the cMdtK^ of 
their agent, must, together with him, rmmuAce tiie 
IHretensdon. It is an oi»4ous pitodple, ttet if atiih 
tion can ciaim mterit from tlie good4eecli^ iia sov«- 



taigat it inmat mamet km the deneiilr c€ lAi mi*- 

9nl some dedcustioiit ace to b« Biade from the si^ 
g«t0tiM8 ia tjhe addiess o£ tiie coaventioa, oa acccmat 
#f Urn APtiyeft wbiah evideotly dictated tbe commur 
^iialilNi. Th^ aseal to alienate t]i# good wUl ol 
tliia QQ«Ate)rireBi tlie late^iBoiiaroh, aod to iqcteasie 
tlie odiwk of the Frenob nation against tbe moiiai^ 
9hjp which wf» so afdatt a» to make tbem oTOxlook 
tile temkni^ of their CGanmuBication, to deprive 
Ihek T4vlaTie8r amoB^ m of 4he plea of gratitude^ 
msf jUsUjr be Miapeeted of eju^gexation. 
. The tmlh,9Tohably is» that the base speculation 
ehai|$edy aauMints to nothing more than that the go- 
KWEnment of Tx&ooe^ in alMdiog us assistance, wa« 
iwftttited by the motives which have been attiibnt- 
eii toit» imaeljt the de^e of promoting the interest 
of France, by lessening the power of Great-Britain, 
waA <^Qtng a mm channel of commerce to heri^; 
llttt the Gtdeis said to have been given tfi the amr 
hftssadois of Franoe^ to stop the career of our ?!«>&• 
fGO^i aoe resolvable inte a specuUtive jealousy of 
the mifmlevs of the day^ kst the Uinted States, bj 
boeomiBg as poiseiful aad great as^ they aiieeapabte 
el hdflg undei an efficient govemmenfv might prove 
fcwiidflble. to the £uiepean possassiona in Ami^ica. 
With tliese^^aal^^tiQais^ tbe address efiers no new 
dbcoveiy to tJee inteUigent and unluassed f ri^ds of 
their cxMintiy. They isodw long ago, tl^t the int^JS- 
e«l of Franet. had been the governing motive of the 
Ittd: ^iftnded ; and they s^^w clearly enough in the 
•GQivefifttiQn and cimditetirf Jiar agients, while the 
present. Qoi»stitiitioa of die United States was undes 
omisideialicm^ tjmt the gevernment, of which they 
were the inatmments^ would hove preferred our re- 
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mainliqg: tmder the old fma. TIm^f fmoAveAuki^ 
that these views had thek efllset «pon sonie ci iht' 
devoted partizans of Fnrooe ain—g onseivMi as 
they noir perceive, that the saaie elmaetom aie- cat- 
bodying, with all the aid they oan obtain^ uader As 
same banner, to resist the opemtfonof that fofwn- 
ment of which they withstood the ettahihhMHaU 

All this was, and is seen; and Ae bo^ of the 
people of America are too dlsoemiiier to be long in 
the dark about it : too wise to have been misled by 
foreign or domestic ftiachinations, they adopted a 
constitution which was necessary to their safety and 
to their happiness : too wise still to be ensnared by 
the same machinations, they will support the go- 
vernment they have established, and will take care 
of their own peace, in spite oi the insidious efforts 
which aie employed to detach them from the cfy^ 
and to disttnrb the other. 

The information which the address of the conven- 
tion contains, ought to serve as an instructive les^ 
son to the people of this country. It ought to 
teaoh us not to oves-rate foreign friendships ; and to 
be i^Km our guard agaiart foreign attachments. The 
Ibrmer wfll generally be found hollow and delusive; 
the latter will have a natural t^okdency to lead us 
aside from our own true interest, and to make us the 
dupes of foreign inftaenoe. Both serve to introduce 
a piiacipfe id action, which, in its effects, if the ex- 
pvesiim may be allowed, isanti-nationai. Foreignin- 
fluence is truly the Grecian horse to a rq^blic We 
canmit be too cartful to exclude its entrance.—- 
Nor eught we to imagine, that it cim only make Jta 
appioaehes in the gioss form of direct bribery* Ittf 
then mott du^^etem when it comes under the pa- 
tronage of our passions, undar the auspices of aa^ 
tional prejudice and partiality. 
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I trust tlie morals of this country are yet too 
gaed to ]mv9 mcli to be appreluNidedi ou tbe scorer 
of bribery. CaresaeSf coadescemioiidt flatteiy in 
imimi with owpcepoMestioss, ai:e iafinitely more 
Id be feared: mad as far as tbere is op|)ortuiiity for 
cefnftioDt it is ti# be lemmabered, tbat one foreign 
pomm can empk^ this resource as well as another; 
axA tlM tbe ^Geot must be much greater, when it is 
comt^ned with other moans of influence, than 
wImk it stan^ alone. 
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1 HE remaining objection to the proclamatimi of 
neutrality, still to be discussed, is, that it was out of 
time and unnecessary. 

To give colour to this objection, it is asked, why 
did not the proclamation appear when the war com- 
menced with Austria and Prussia? why was it for- 
borne, till Great-Britian, Ifolland, and Spain, became 
engaged ? why did not the gorernment wait, tiJl the 
arrival at Philadelphia of the minister of the French 
republic ? why did it volunteer a declaration not re* 
quired of it by any of the belligerent parties ? 

To most of these questions, solid answers hstre al- 
ready appeared in the public prints. Little mate can 
be done, than to repeat and enforce them. 

Austria and Prussia are not maritime powers. Con* 
Inventions of neutrality as against them, were not 
Rkely to take place to any extent, or in a shape that 
would attract thdr notice. It Would ttnmfor» bave 
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been inekts, if not ridiculoUsv to Imre mide a fo- 
mil deoUuratioB on the subjeet, while tlKy wete the 
tMdy. parties opposed to France. 

But the reverse of this is the case wkh regaid' to 
Spain, Holland, and England. These are all comnieir- 
cial and maritime nations. It was to be expecteit 
that their attenticxi would be immediately dnrwfi 
towards the United States with sensibility, and even 
with jealou^. It was to be iefflred, that some of our 
citizens might be tempted ^r the prospect ofgain to 
go into measures which would injure them, and ha- 
zard the peace of the country. Attacks by some oi 
these powers upon the possessions of France in Ame- 
rica, were to be lookod f(» as a matter of coarse* 
While the views of the United States, as to that pai- 
ticular, were problematical, they would naturaUy 
Qonsider us as a power that might become their 
enemy. This they would have been the nK»e apt 
to do, on account of those public demonstrations 
of attachment to the cause of France, of which there 
has been so prodigal a^diaplay. Jealousy, every bodf 
knows, especially if sharpened by resentaient, is apt 
to lead to ill treatment ; ill treatment to hostility. 

In proportion to the pnobability of our being re- 
garded with a suspicious, and consequently an un- 
fiiendly eye, by the powers at war with France ; in 
proportion to the danger of impudences b^ng com^ 
nutted by any of our citizens wiiich might occasimi 
a rupture with them, the policy on the part of the 
government, of removing all doubt as to. Us own dm* 
posidon, and of deciding the condition of the United 
States, in the view of the parties ooncemedt became 
obvious and urgent. 

Were the United States now^ what^if we donnl 
rashly throw away the advantages we possess^ thcgr 
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jBay eipeot to be in fifteen or twenty jesLV^ there 
would have been mote room for an insiniiation which 
lias been thrown out, .namely) that they ought to 
bave secured to themselres some advai^age, as the 
ooBsideiation of their neutrality ; an idea, howeveri 
&B justkse and magnanimity of which cannot he 
CMnmaided. Bat in their present situation, widi 
their present strel^fth and resources, sm, attempt of 
that land coiakl have only served to display preten^ 
tto«8v at oi^e excessive and unprincipled. The 
dianee of obtaining, any collateral advantage, if ^ueh 
a chflnoe there was, by leaving a doubt of our inten* 
Hom^ as to peace or )far, could not wisdy have 
bem put, for a sii^Ie instant, in competition with 
the. teadeney of a contrary conduct to secure oar 
peace. 

The oenduciv^[iess of the declaration of neutrality 
to that^ebd, was not the only recommendation to the 
adoption of the measure. It was of great importance 
that our own citizens should understand, as soon as 
po^iible, the opinion which the government entev^ 
taiaed of the nature of our relations to the warring 
parties, and of the propriety or expediency of our tak- 
ing "a flide, or remaining neuter. The arrangements 
of our mevelmnts could not but be very differently 
affected by the one hypothesis or the other; audit 
would necessarily Mive be«i*very detrimental and 
yeiplexkig to them to have been left in uncertainty* 
It is net requisite to say, how much our agricuhure 
and ether intcsrests would have been likely to have 
^l«iffered by embarrassments to our merchants. 

The* idea of its having been ioeumbent on the go-- 
vemmmit to delay the measure for the arriv al of the 
minisler of ^le* French republic, Is as absurd as it is 
hmnUialii^^ IMd the eMeuUve stftn4 m a^ of 
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the logic of a forel^ agent to eoMsiitMi itMto ttit 
duties Of interests (^ thenaticm? Of was It faotuid t» 
ask his consent to a step wUoh appeared 4a itidC 
consistent with the fofmer, and conduelipe' to At 
latter? 

The sense of onr treattes iras to he teanit fixMa 
the instnimento themselves. It v^as not iMffiealt^ 
pronptmee beforehand, that we had a gteaiter intonst 
in the preservation of peace, Ihwi in afny adva«li^;es 
with which France might tempt our participation te 
the war. Commercial priviteges weie all that fihe 
oould offer of real value in our estimaticHi^ and a 
aofte Uanehe on this head, would have been an Inad- 
equate recompense for renouncing peace, and coa- 
mitttng ourselves vc^untarily to the elttnces of 80 
precarious and perilous a war. Besides, if the ^ivi* 
leges which might have been conceded were not 
founded in a real permanent mutual interest, of what 
vafcie wonld be the treaty that shoidd conee^ them ? 
Ought not flie Calculation, in such case, to be upon a 
V^edy resumption of them, with periiaps a qnarrtt as 
the pretext? On the other hand, may we not^fmst 
that commercial privileges which are tmly foonded 
in mutual itrterest, will grow out of that inlerestt 
without the necessity of giving a preitihMi for Ih6» 
at the expense of onr peace? .1 i •■ '• 

To what purpc^e tli^ was the eieeative to hme 
waited for the arrival of the minister? wi^ii ti^ g^ 
opportunity to contentious dlscnssion^vtointfigaNf 
madhinat£6ns ) to the clamours of afaedon ii*on 10 & 
foreign interest?' » • 

Whethter thedecfet^tftwi of nentrMfty, isased up 
oti orWitliditt tte requi^oH of any of the hdKgf^ 
rent fbw^, can only be known to i their rtAj^toHm 
mioiilteb, and t6 the proper offifeete of amf gDvam- 
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moat Bat if it be tme^ that it issued withosl any 
fliioh re^ailioot it is na addiUonaJ iodioation of ibm 
Arisdom of the*measure. 

It isc^ fliiich iiapovlance %o the end of preservjing 
peace, that the J^elligereut nation should be thorough*- 
ly oonriaiced of the sincefity of our intentions to ob* 
serve tke aeutiaUty we profess; and it cannot &il tp 
have weight in |Hro4ncing this convictioai that the 
de^aiation of it was a spontaneous act ; not stimulat- 
ed Jt^ any requisition on the part of either of them ; 
biil proceeding purely from our own view of our du^ 
aad inteiest. 

It waa not surely necessary (o^ the government t^ 
wint foB fuch areqirisition; while there were advan- 
tages, and no disadvantages, in anticipation. Tito 
benefit of an early notification to our merchants^cott? 
spiled with the consideration jnst mentioned to re» 
commend the course which was pursued. 

If,, in addition to the rest, the early manifestatim 
of the views of the government has had any effect in 
foiilg the puUid opinion on the sut^t, and in coon- 
teraeting the success of the efforts, which it was to 
be foceseen would be made to distract and disunity 
tfaia alfMae would be a great recommendation of the 
palicy c€ having i^uffered no delay to intervene^ 

What has been already said in this and in prece- 
ding papers^ affords a full answer to the suggestioi^ 
that the proclaaiition was unnecessary. It would b^ 
a vai^of time to add more. 

But there ha3 been a criticism several times repeatr 
ed, which may deserve a moment's attention* It has 
boaniw^ged, that theproclamation ought to have Qon- 
tained aome lefet^nce to our tiseaties, and th^t the 
gwoeraiityof .the promise to observe a conduct fxiewd" 
lf.9imLiwf^iaFiial, towards the belligerent powers* ought 
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to liate been qialified with expresaioiis cq^isdMl 
to these, ^ as far as mag consist toUA the treaties pf 
*^ the United States:' 

The insertion of such a clause would have entke- 
Ij defeated the object of the proclamation, by sen* 
derioig the intention of the governmem equivoeal*. 
I'hat object was to assuie the powers at war, and 
our own citizens, that in the opinion of the exoco^ 
tivCf it was consistent with the duty and interest of 
the nation to observe neutrality, and that it was ia^ 
tended to pursue a conduct corresponding with that 
<q;>inion. Words equivalent to those contended ftif 
would have rendered the other part of the declara- 
tion nugatory ; by leaving it uncertain f whether the 
executive did or did not believe a state of neutrality tt^ 
be consistetit xoith our treaties. Neither foreign pow- 
ers, nor our own citizens, would have been able to 
have drawn any conclusion from the proclamatioii, 
and both would have had a right to consider it as a 
mere equivocation. 

By not inserting any such ambiguous expressioos, 
the proclamation was susceptible of an intelligible 
and proper construction. While it denoted on the 
one hand, that in the judgment of the executiTe, 
there was nothing in our treaties obliging us to be^ 
come a party in the war, it left it to be expected on. 
the other, that all stipulations compatible with neOf 
trality, apcording to the laws and usages of natumiv 
would be enforced. It follows, that the proclama< 
tion was,in this particular, exactly what it ought to 
have been. 

The wcmls, ♦< make known the disposition of the 
<« United States," have also given a pretext fcr 
cavil. It has been asked, how could the president 
undertake tp declare the disposition of tl^ Umte^ 
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States? The people, for aught he knew, may tave a 
reiy different sentiment. Thus a ccmformity i^fli 
republican propriety and modesty, is turned into a 
topic of accusation. 

Had the president announced his own dispositioni 
he would hsiwe been chargeable with egotism, if not 
presumption. The constitutional orgaa of inter- 
course between the United States and foreign na- 
tions ; whenever he speaks to them, it is in that ca- 
pacity, it is in the name, and on the behalf of the 
United States. It must therefore be with greater 
propriety, that he speaks of their disposition, than of 
his own. 

It is easy to imagine, that occasions frequently 
occur in the communications to foreign governments 
and foreign agents, which reirier it necessary to 
speak of the friendship or friendly disposition of the 
United States, of their disposition to cultivate har- 
mony and good understancUng, to reciprocate neigh- 
bourly offices, and the like. It is usual, for example, 
when public ministers are received, for some compli^ 
mentary expressions to be interchanged. It is pre- 
sumable, that the fate reception of the French mi- 
nister did not pass, without some assurance on the 
part of the presid^t, of the friendly disposition of 
the United States towards France. Admitting it to 
have happened, would it be deemed an improper ax" , 
rogation? If not, why was it more so, to declare the 
disposition of the United States to observe a neijtra* 
lity in the existing war ? 

In all such cases, nothing more is to be un^- 
stobd, than an official expression of the political disr 
position of the nation, inferred from its political re- 
lations, obligations, and interests. It is nevei^ to be 
supposed, that the expression is meant to convey the 
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precise state of the individual sentiments or <q^iirioii8 
ci the great mass of the people. 

Kings and Princes speak of their own dispontbof. 
The magistrates of republics^ of the dispositions of 
their nations. The president, there£Dre, has evi* 
dently nsed the style adapted to his situatioiit and 
the criticism upon it is j^ainJy % cavil. 
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